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KANSAS ANNOTATIONS TO THE 
RESTATEMENT OF TORTS 


By Dean F. J. MorEAu* 


CHAPTER 9 


INTENTIONAL INVASIONS OF INTERESTS IN THE PRESENT AND FUTURE 
POSSESSION OF CHATTELS 


Topic 1. The Interest in the Physical Condition of Chattels 
SECTION 216. Definition of Possession of a Chattel. 


Subsection (a) is law in Kansas. In State v. Metz, 107. Kan. 593, 193 
Pac. 177 (possession of liquor) , the court said: 

“Corporeal possession is the continuing exercise of a claim to the exclusive 
use of a material thing. The elements of this possession are, first, the mental 
attitude of the claimant, the intent to possess, to appropriate to oneself; and 
second, the effective realization of this attitude. Effective realization involves 
the relation of the claimant to other persons, amounting to a security for their 
noninterference, and the relation of the claimant to the material thing itself, 
amounting to a security for exclusive use at will. All the authorities agree that 
an intent to exclude others must coexist with the external facts, and must be 
fulfilled in the external physical facts, in order to constitute possession.” In 
State v. Caldwell, 115 Kan. 374, 223 Pac. 299 (possession of liquor), the court 
gave the same definition as was given in the Metz case, supra, and added that 
the necessity for the intent prevents the man in whose building or automobile, 
or traveling bag, or pocket, liquor is found, which was surreptitiously placed 
there by another, from being a violator of the law. In State v. McMahan, 131 
Kan. 257, 291 Pac. 745 (driver of truck loaded with stolen cattle), the court 
approved of the definition of corporeal possession as was given in the Metz 
case, supra, and added: “One to be in possession of personal property must be 
in a position to exercise control and dominion over said property, but said 
* Assisted by: Alan Asher, '41; Ernest Deines, '41; James B. Malone, "43. 
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control, dominion and possession may be jointly exercised with another person 
or persons. If two or more persons have possession and control over personal 
property as above defined, neither one nor both could escape responsibility 
because the other shared in the joint possession and control of the personal 
property.” In State v. Johnson, 78 Kan. 866, 98 Pac. 216 (attempted larceny 
of a diamond pin which was knocked from thief’s hand), the court held that 
the defendant not having had complete and exclusive control of the property, 
even momentarily, the element of possession was lacking. In State v. Munson, 
111 Kan. 318, 206 Pac. 749 (defendant handed liquor to take a drink), the 
court held that there was no possession because it was not held under any 
continuing claim to exclusive use. 

Subsection (b) is law in Kansas. In State v. Bell, 109 Kan. 767, 201 Pac. 
1110 (defendant left stolen car at designated place for his accomplice), the 
court found defendant guilty of larceny. The court said: “Possession as used 
in these instructions does not require that the defendant be actually or physi- 
cally in said automobile nor that he have hold of it, but does mean the exercise 
or dominion or control over said automobile as renders it possible to physically 
and actually possess it.” In State v. Turner, 114 Kan. 721, 220 Pac. 254 (pos- 
session of liquor), the court said: ‘‘. . . Possession does not necessarily mean 


that a person charged must actually have the liquor on his person, but he has 
such liquor in his possession if he has it under his control, where he has the 
right to go and get it to the exclusion of other people, and where he exercises 
ownership thereof or the right to control it.” In State vs. Wagoner, 123 Kan. 
591, 256 Pac. 957 (closely pursued bootlegger hid liquor in nearby field), the 


court found that there was possession. 


The possession of a chattel may be lost by the adverse possession of 
another. In Robbins v. Sackett, 23 Kan. 301 (house removed from land and 
converted), the court said: “Where a person is continuously in the open, 
notorious, and undisturbed possession of personal property for more than two 
years, all the time claiming to own the same, it becomes his by virtue of the 
two-year Statute of Limitations, at least, as against all persons having knowl- 
edge of such possession, and claiming adversely.” See, also, Carter v. Pratt, 
23 Kan. 613 (adverse possession of railroad rails and ties). In Daniel v. 
McLucas, 8 Kan. App. 299, 55 Pac. 680, it was held that where personal prop- 
erty was lost or stolen, and sold by the finder or thief to an innocent purchaser, 
who took and retained open, notorious, and exclusive possession for more than 
two years before the owner learned of their whereabouts, the owner was not 
barred by the Statute of Limitations from recovering the same. The court 
distinguished the Carter v. Pratt and Robbins v. Sackett cases in that the 
aggrieved party knew of the possession of the defendant for more than the 
statutory period. See the note in 136 A.L.R. 660. 


Subsection (c) is law in Kansas. In State v. Walker, 65 Kan. 92, 68 Pac. 
1095 (owner gave servant money to change and servant converted money into 
its changed form), the court said that the servant merely had custody and that 
the owner was still in possession. In State v. Turner, 114 Kan. 721, 220 Pac. 
254, the court said that the defendant had the liquor in his possession if he 
had the right to control it. 
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SECTION 217. Ways of Committing Non-Dispossessory Trespass. 
Non-dispossessory trespass has been committed in the following ways: 
writing upon the body of a car in such a way as to penetrate the paint, Broadie 
v. Randall, 114 Kan. 92, 216 Pac. 1103; injury to cattle by failure to supply 
feed or water, Cox v. Chase, 99 Kan. 740, 163 Pac. 184; Enlow v. Hawkins, 
71 Kan. 633, 81 Pac. 189; Hoge v. Norton, 22 Kan. 374; frightening cattle, 
Davis v. Kansas Gas & Cement Co., 85 Kan. 195, 115 Pac. 977; permitting 
a scrub bull to run at large and breed immature heifers, Matthews v. Langhofer, 
110 Kan. 36, 202 Pac. 634; communicating diseases to livestock, Patee v. 
Adams, 37 Kan. 133, 14 Pac. 505; Stager v. Harrington, 27 Kan. 414; Hard- 
wick v. Rutter, 5 Kan. App. 692, 49 Pac. 98; injuring a horse by reckless driving, 
O’Riley v. Waters, 19 Kan. 439; injuring a horse, buggy, and harness, Monroe 
v. Lattin, 25 Kan. 351. 


SECTION 218. Liability to the Person in Possession. 

This section is law in Kansas. All the cases cited in section 217 involve 
liability to the person in possession and the limitation stated in this section 
seems to be implied. Yet no specific statement of such limitation appears. 


SECTION 219. Liability to the Person Entitled to Immediate Possession. 
No cases found. 


SECTION 220. Liability to Person Entitled to Future Possession. 

Section is law. O’Riley v. Waters, 19 Kan. 439. Suit was by the bailor of 
a horse and buggy against Waters who injured the property while one Ander- 
son had the actual possession as bailee. 


SECTION 221. Ways of Committing Dispossession. 


Subsection (a) is law in Kansas. The taking a chattel from the possession 
of another without his consent was a dispossession in Shoemaker v. Simpson, 
16 Kan. 43 (wrongful taking of railroad iron) ; Dickson v. Randal, 19 Kan. 
212 (wrongful levy upon calves) ; Simpson v. Voss, 31 Kan. 227, 1 Pac. 601 
(where officer wrongfully took possession of store and safe) ; Meixell v. Kirk- 
patrick, 33 Kan. 282, 6 Pac. 241 (wrongful taking of bonds); Simpson v. 
Alexander, 35 Kan. 225, 11 Pac. 171 (wrongful attachment) ; Blaker v. Sands, 
29 Kan. 551 (wrongful taking of partnership property) ; Oakley v. Randolph, 
54 Kan. 779, 39 Pac. 699 (wrongful taking of a horse) ; Johnson v. Anderson, 
60 Kan. 578, 57 Pac. 513 (levying on property in possession of mortgagee as 
property of mortgagor) ; Schooley v. Kerr, 139 Kan. 669, 33 Pac. (2d) 140 
(wrongful taking of hearse and caskets); Taylor v. Missouri Central Type 
Foundry Co., 143 Kan. 175, 53 Pac. (2d) 815 (intentional taking of machinery 
by receiver who exceeded his authority) ; Hall v. Draper, 20 Kan. 137 (where 
a piano was sold on a conditional sale contract which stipulated that the piano 
must not be used in any other than a specified place) ; Drumm-Standish Comm. 
Co. v. Farmers State Bank, 132 Kan. 736, 297 Pac. 725 (where special deposit 
was to be used only for a certain use and bank violated agreement) ; Ball v. 
Campbell & Gilbert, 30 Kan. 177, 2 Pac. 165 (where a grain elevator sold 
wheat without giving notice to the owners of the wheat); Brown v. Jas. H. 
Campbell Co., 44 Kan. 237, 24 Pac. 492 (selling mortgaged cattle) ; Lynn v. 
McCue, 94 Kan. 761, 147 Pac. 808 (invalid sale of bonds by pledgee) ; Farmers 
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Grain & Supply Co. v. A. T. & S. F. Rly. Co., 120 Kan. 21, 245 Pac. 734 (deliv- 
ery of wheat without surrender of bill of lading); Meek v. U. P. Rly. Co., 95 
Kan. 111, 147 Pac. 1112 (failure to deliver cattle). 


Subsection (b) is law in Kansas. Obtaining possession of a chattel from 
another by fraud was the manner of dispossession in State v. Woodruff, 47 
Kan. 151, 27 Pac. 842, 27 Am. St. Rep. 285 (defendant got possession of a 
mare by fraud) ; and in Hill-Howard Motor Co. v. North River Insurance Co., 
111 Kan. 225, 207 Pac. 205 (dispossession of an automobile by fraud) ; Ne/son 
v. Lewis, 143 Kan. 106, 53 P. (2d) 813 (dispossession of a span of mules by 
means of a bad check). 

Subsection (c) is law in Kansas. Oakley v. Randolph, 54 Kan. 779, 39 
Pac. 699 (refusal to surrender horse on demand); Mo. Pac. R/y. Co. v. Peru- 
Van Zandt Implement Co., 73 Kan. 295, 87 Pac. 80, 6 L.R.A. (N.S.) 1058 
(refusal of railway company to deliver goods damaged in shipment until freight 
bill paid, when damage exceeded freight bill) ; Henry v. A. T. & S. F. Rly. Co., 
83 Kan. 104, 109 Pac. 1005 (refusal to deliver goods on demand) ; Mentze v. 
Rice, 102 Kan. 855, 172 Pac. 516 (refusal to deliver wheat to bailor) ; Latenser 
v. Brumfield, 138 Kan. 787, 28 P. (2d) 778 (refusal to deliver piano by one 
in unlawful possession) . 

Subsection (d) is law in Kansas. In Schooley v. Kerr, 139 Kan. 669, 
33 P. (2d) 140, the making a hearse into truck was such a conversion as to 
make a demand for its return unnecessary. In Herring v. Blue Mound Mining 
Co., 124 Kan. 171, 257 Pac. 955, the unauthorized taking of a part of the 
engine was a question for the jury to determine if such taking destroyed the 
whole. The court said “Conversion of a part amounts to a conversion of the 
whole of a chattel when the circumstances evince a purpose to control or 
dispose of the whole of it, or whenever the remaining part is thereby impaired 
in value or utility.” 

SECTION 222. Liability for Dispossession. 

This section is law in Kansas. Dispossession constitutes both a trespass 
and a conversion. Hence the injured party has his choice of remedy. See the 
cases cited in the preceding sections and section 223, subsection (a). The 
measure of damages in conversion is the market value at the time of the con- 
version, with interest thereon. Shepard v. Pratt, 16 Kan. 209 (conversion of 
a stock of merchandise); Simpson v. Alexander, 35 Kan. 225, 11 Pac. 171; 
Hobart v. Beers, 26 Kan. 329 (conversion of railroad ties); Prinz v. Moses, 
66 Pac. 1009 (conversion of stock of goods). The defendant is liable for the 
value at the time and place of conversion. Gentry v. Kelley, 49 Kan. 82, 30 
Pac. 186. In replevin, the measure of damages for the wrongful detention 
of property which has a usable value is the value of the use of the same while 
it is so detained. Yandle v. Kingsbury, 17 Kan. 195 (wrongful detention of 
horses and harness); Ladd v. Brewer, 17 Kan. 204 (replevin of horses) ; 
Kennett v. Fickel, 41 Kan. 211, 21 Pac. 93 (wrongful detention of mares) ; 
Werner v.Graley, 54 Kan. 383, 38 Pac. 482 (detention of stock of merchandise). 

The measure of damages for trespass to a chattel is the difference between 
its value before and after the injury plus the cost of repairs. Broadie v. Randall, 
114 Kan. 92, 216 Pac. 1103. 
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SECTION 223. 

Subsection (a) is law in Kansas. Intentional dispossession constituted 
conversion in Shoemaker v. Simpson, 16 Kan. 43 (wrongful taking of railroad 
iron) ; Dickson v. Randal, 19 Kan. 212 (wrongful levy upon calves) ; Simpson 
v. Voss, 31 Kan. 227, 1 Pac. 601 (where officer wrongfully took possession 
of store and safe) ; Meixell v. Kirkpatrick, 33 Kan. 282, 6 Pac. 241 (wrongful 
taking of bonds) ; Simpson v. Alexander, 35 Kan. 225, 11 Pac. 171 (wrongful 
attachment) ; Blaker v. Sands, 29 Kan. 551 (wrongful taking of partnership 
property) ; Oakley v. Randolph, 54 Kan. 779, 39 Pac. 699 (wrongful taking 
of a horse) ; Johnson v. Anderson, 60 Kan. 578, 57 Pac. 513 (levying on prop- 
erty in possession of mortgagee as property of mortgagor) ; Schooley v. Kerr, 
139 Kan. 639, 33 P. (2d) 140 (wrongful taking of hearse and caskets) ; 
Taylor v. Missouri Central Type Foundry Co., 143 Kan. 175, 53 P. (2d) 815 
(intentional taking of machinery by receiver who exceeded his authority). 

Subsection (b) is law in Kansas. In Herring v. Blue Mound Mining Co., 
124 Kan. 171, 257 Pac. 955, the question of whether the unauthorized taking 
of engine parts amounted to a conversion of the whole engine was for the 
jury. The court said “Conversion of a part amounts to a conversion of the 
whole of a chattel when the circumstances evince a purpose to control or 
dispose of the whole of it, or whenever the remaining part is thereby impaired 
in value or utility.” 

Subsection (c) is law in Kansas. Hall v. Draper, 20 Kan. 137 (where a 
piano was sold on a conditional sale contract which stipulated that the piano 
must not be used in any other than specified place) ; Drumm-Standish Com- 
mission Co. v. Farmers State Bank, 132 Kan. 736, 297 Pac. 725 (where special 
deposit was to be used only for certain use and bank violated agreement) ; 
Ballard v. Home Natl. Bank, 91 Kan. 91, 136 Pac. 935 (where it was stated 
that a bank could not use special deposit to discharge depositor’s indebtedness 
to it); Ball v. Campbell v. Gilbert, 30 Kan. 177, 2 Pac. 165 (where a grain 
elevator sold wheat without giving notice to the owners of the wheat). 

Subsection (d) is law in Kansas. Shepard v. Pratt, 16 Kan. 209 (where 
defendant received possession of cattle from one who had no authority to 
dispose of them); Blaker v. Sands, 29 Kan. 551 (receiving partnership prop- 
erty from one not having authority to sell) ; McGuigan v. Jacobson, 106 Kan. 
744, 189 Pac. 962 (where answer alleging ownership by a mortgagee in pos- 
session was held conversion); White v. Guinn, 115 Kan. 78, 222 Pac. 73 
(where a car was left for sale and a third party converted the proceeds) ; 
Penalosa State Bank v. Calista Grain Co., 128 Kan. 132, 276 Pac. 70 (know- 
ingly sharing in proceeds of converted property); Arkansas River Gas Co. v. 
Molk, 130 Kan. 30, 285 Pac. 561 (taking oil well casing on an invalid assign- 
ment) ; Allis Chalmers Mfg. Co. v. Security Elevator Co., 140 Kan. 580, 38 P. 
(2d) 138, 100 A.L.R. 1042 n. (where purchaser with record notice was held 
liable for conversion). 

Subsection (e) is law in Kansas. Hall v. Draper, 20 Kan. 137 (conditional 
vendee selling organ); Brown v. Campbell, 44 Kan. 237, 24 Pac. 492 (where 
commission merchant sold mortgaged cattle); Lafeyth v. Emporia National 
Bank, 53 Kan. 51, 35 Pac. 805 (where bank participated in sale of mortgaged 
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cattle) ; Lynn v. McCue, 94 Kan. 761, 147 Pac. 808 (invalid sale of bonds by 
pledgee) ; Montgomery Co. Natl. Bank v. Wherry, 102 Kan. 224, 169 Pac. 
1146 (conditional sale by chattel mortgagee after taking possession) ; Farmers 
Grain Co. v. A. T. & S. F. Rly. Co., 121 Kan. 10, 245 Pac. 734 (trarisfer of 
a car of wheat without authority). 

Subsection (f) is law in Kansas. Misdelivery by a warehouseman is 
conversion. G.R.S. 1935, 82-110. In A. T. & S. F. Rly. Co. v. Schriver, 72 
Kan. 550, 84 Pac. 119, the failure to deliver to the one entitled to possession 
was held to be conversion. In Meek v. U. P. Rly. Co., 95 Kan. 111, 147 Pac. 
1112, the failure to deliver cattle was conversion. Delivery of grain without 
surrender of bill of lading was conversion. Farmers Grain & Supply Co. v. 
A. T. &S. F. Rly. Co., 120 Kan. 21, 245 Pac. 734. 

Subsection (g) is law in Kansas. Oakley v. Randolph, 54 Kan. 779, 
39 Pac. 699 (refusal to surrender horse on demand) ; Mo. Pac. R/y. Co. v. Peru- 
Van Zandt Implement Co., 73 Kan. 295, 87 Pac. 80,6 L.R.A. (NS.) 1058 
(refusal of railway company to deliver goods damaged in shipment until 
freight bill paid, when damage exceeded freight bill) ; Henry v. A. T. & S. F. 
Rly. Co., 83 Kan. 104, 109 Pac. 1005 (refusal to deliver goods on demand) ; 
Mentz v. Rice, 102 Kan. 855, 172 Pac. 516 (refusal to deliver wheat to bailor) ; 
Kansas Wheat Growers Assn. v. Farmers Elevator Co., 127 Kan. 27, 272 Pac. 
181 (refusal to deliver wheat on demand) ; Latenser v. Brumfield, 138 Kan. 
787, 28 P. (2d) 778 (refusal to deliver piafio by one in lawful possession). 

SECTION 224. Nonfeasance and Negligence. 

See Smith v. Quivira Land Co., 153 Kan. 794, 113 Pac. (2d) 1077, where 
defendant removed plaintiff's boat from a lake placing the same on shore 
when plaintiff violated the rules of defendant association and it was ruled that 
there was no conversion. 

SECTION 225. Conversion by Dispossession of Third Person. 

This section is law in Kansas. The actor is liable to the one entitled to 
immediate possession, whether that party has a general or special property in 
the goods converted. Wilson v. Fuller, 9 Kan. 176; Hoisington v. Armstrong, 
22 Kan. 110; Kennett v. Peters, 54 Kan. 119, 37 Pac. 999. Nashville, Ch. & 
St. Louis Railway Co. v. Dale, 68 Kan. 108, 74 Pac. 596. See also O'Riley v. 
Waters, 19 Kan. 439 and the annotation to section 220. 

SECTION 226. Conversion by Destruction or Alteration. 

See Herring v. Blue Mound Mining Co., 124 Kan. 171, 257 Pac. 955. 
Held that the taking of parts of a compressor did not amount to a conversion 
of the whole of it. The opinion contains an analysis of the problem as to 
what alteration is necessary to constitute a conversion of the whole. 


SECTION 227. When any Use of Chattel is Conversion. 

Subsection (1) is law in Kansas. In Herring v. Blue Mound Mining Co., 
124 Kan. 171, 257 Pac. 955, the court said, “One who, without authority for 
so doing, takes and uses the property of another, is liable therefor.” This 
statement is broad enough to include bailees and any person in possession. 
See the cases cited in Section 128. 

Subsection (2). No cases found, but this should follow a fortiori. 


SECTION 228. When Particular Use of Chattel is a Conversion. 
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This section is law in Kansas. Drumm-Standish Commission Co. v. 
Farmers State Bank, 132 Kan. 736, 297 Pac. 725 (where bank applied special 
deposit to other uses in violation of agreement) ; Hal/ v. Draper, 20 Kan. 137 
(where piano sold on conditional sale was to be used only at designated 
place); Ball v. Campbell & Gilbert, 30 Kan. 177, 2 Pac. 165 (where grain 
elevator sold wheat without giving notice to owners). See also O'Riley v. 
Waters, 19 Kan. 439 (permitting another to use the property by a bailee). 

SECTION 229. Conversion by Receiving Possession in Consummation of 
Transaction. 

This section is law in Kansas. In Farmer's Grain Co. v. A. T. & S. F. Rly. 
Co., 120 Kan. 21, 121 Kan. 10, 245 Pac. 734 (conversion of a car of wheat), 
the court said, “Each party who takes possession of grain from one lacking 
the owner's authority to dispose of it is guilty of conversion.” Also, “A good 
faith purchaser from one not authorized to sell is liable to the owner for con- 
version.” A bailee is not authorized to sell cattle in his possession and one 
purchasing from him does not get such a title as will be good against the true 
owner. Simmons v. Shaft, 91 Kan. 553, 138 Pac. 614 (sale of cattle by a bailee 
without authority). Title to goods cannot be acquired from a bailee without 
authority to sell. Branson v. Heckler, 22 Kan. 610 (bailee pledged vehicles 
without authority). Receiving possession in consummation of a transaction 
made the actor liable for conversion in the following: Shepard v. Pratt, 16 Kan. 
209 (where defen@ant received possession of cattle from one who had no 
authority to dispose of them); Blaker v. Sands, 29 Kan. 651 (receiving part- 
nership property from one not having authority to sell); McGuigan v. Jacob- 
son, 106 Kan. 744, 189 Pac. 962 (where answer alleging ownership by a 
mortgagee in possession was held conversion) ; White v. Guinn, 115 Kan. 78, 
222 Pac. 73 (where a car was left for sale and a third party converted the 
proceeds) ; Penalosa State Bank v. Calista Grain Co., 128 Kan. 132, 276 Pac. 
70 (knowingly sharing in proceeds of converted property); Arkansas River 
Gas. Co. v. Molk, 130 Kan. 30, 285 Pac. 561 (taking oil well casing on an 
invalid assignment); Allis Chalmers Mfg. Co. v. Security Elevator Co., 140 
Kan. 580, 38 Pac. (2d) 138, 100 A.L.R. 1042n. (where purchaser with record 
notice was held liable for conversion). 

SECTION 230. Receiving Possession as Bailee at Will. 

No cases found specifically on the point, but see Huffman v. Parsons, 21 
Kan. 467. 

SECTION 231. Receiving Possession as Agent of Servant in Consummation 
of Transaction. 

No cases found. 

SECTION 232. Conversion as Against Bailor by Unauthorized Disposition. 

This section is law in Kansas. In U. S. Tire Co. v. Kirk, 102 Kan. 418, 
170 Pac. 811 (where bailee wrongfully sold tires and tubes), it was held that 
a bailee who makes an unauthorized disposition of a chattel to a third person 
is liable to his bailor for its conversion. In Farmers’ Grain & Supply Co. v. 
A. T. & S. F. Rly. Co., 120 Kan. 21, 245 Pac. 734 (where railroad company 
delivered wheat without surrender of bill of lading), the railroad company 


was jointly and severally liable for conversion with subsequent grain dealers. : 
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Grain elevator companies or owners have been liable for conversion of bailed 
grain in the following: Zuber v. Minshall, 123 Kan. 595, 256 Pac. 806 
(unauthorized sale of kafir corn); Kansas Wheat Growers Association v. 
Farmers Elevator Co., 127 Kan. 27, 272 Pac. 181 (failure to deliver wheat on 
demand) ; Bryan v. Congdon, 54 Kan. 109, 37 Pac. 1009 (unauthorized deliv- 
ery by warehouseman). 


SECTION 233. Conversion by Disposition by Agent or Servant as Against 
One Other Than Bailor. 

Subsection (1) is law in Kansas. In Brown v. — 44 Kan. 237, 
24 Pac. 492, 21 Am. St. Rep. 274 (where auctioneer sold mortgaged cattle), 
the defendant claimed that he was not liable for the reason that he was only 
a mere agent of the consignor. The court held him liable in conversion, saying: 
“Every person who aids or assists in the conversion of property whether with 
knowledge of the facts, or in ignorance thereof, is responsible to the owner 
for all the damages sustained by him.” 

Subsection (2). No cases found. 

Subsection (3). No cases found. 

Subsection (4). No cases found. 


SECTION 234. Conversion as Against Bailor by Misdelivery. 

This section is law in Kansas. Misdelivery by a warehouseman is con- 
version. G.R.S. 1935, 82-110 and 34-253. In A. T. & SF. Rly. Co. v. Schriver, 
72 Kan. 550, 84 Pac. 119, the failure to deliver to one entitled to possession 
was conversion. In Meek v. U. P. Rly. Co., 95 Kan. 111, 147 Pac. 1112, the 
failure to deliver cattle was a conversion. Delivery of wheat without the 
surrender of the bill of lading was a conversion. Farmer's Grain & Supply Co. 
v. A. T. & S. F. Rly. Co., 120 Kan. 21, 245 Pac. 734. Kansas has the Uniform 
Warehouse Receipts Act which makes the warehouseman liable if he receives 
notice from any source that the consignee was not entitled as against the 
depositor to receive the goods. 


SECTION 235. Conversion by Misdelivery as Against One Other than 
Bailor. 

Subsection (a) of subsection (1) is law in Kansas. In A. T. & S. F. Rly. 
Co. v. Jordon Stock Food Co., 67 Kan. 86, 72 Pac. 533 (where carrier refused 
true owner possession of goods consigned by one who wrongfully obtained 

ion from owner), the court said “The real owner of goods in the hands 
of a carrier may, at any time before delivery to the consignee, demand pos- 
session of them, and the carrier is bound to respect this right without regard 
to how the goods are marked or to whom or by whom they may have been 
consigned.” The warehouseman is liable for conversion for misdelivery. 
G.R.S. 1935, 82-110 and 34-253. A demand is not necessary, under the statute, 
if the warehouseman had notice from any source. 

Subsection (b) of subsection (1). No cases found. 

Subsection (2) is law in Kansas. In A. T. & S. F. Rly. Co. v. Jordon Stock 
Food Co., 67 Kan. 86, 72 Pac. 533 (referred to in subsection (a) of subsection 
(1) of this section), the court said, “It is no conversion by a common carrier 
or other bailee who has received property from one not rightfully entitled to 
possession, to deliver it in pursuance of the bailment, if this is done before 
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such notice of the rights of the real owner. After such notice he acts at his 
peril. A delivery to the party entitled to the possession will be a protection to 
him, and he may defend in the right of such party before delivery.” 

SECTION 236. Conversion by Disposition or Misdelivery by Finder or 
Person upon Whom Possession is Imposed. 

No cases found. 

SECTION 237. Conversion by Demand and Refusal. 

This section is law in Kansas. Liability attached in the following cases: 
Oakley v. Randolph, 54 Kan. 779, 39 Pac. 699 (refusal to surrender a horse 
on demand); Mo. Pac. Rly. Co. v. Peru-Van Zandt Implement Co., 73 Kan. 
295, 87 Pac. 80, L.R.A. (N.S.) 1058 (refusal of railway company to deliver 

damaged in shipment until freight bill paid, when damage exceeded 
freight bill); Henry v. A. T. & S. F. Rly. Co., 83 Kan. 104, 109 Pac. 1005 
(refusal to deliver goods on demand) ; Mentz v. Rice, 102 Kan. 855, 172 Pac. 
516 (refusal to deliver wheat to bailor); Kansas Wheat Growers Assn. v. 
Farmers’ Elevator Co., 127 Kan. 27, 272 Pac. 181 (refusal to deliver wheat 
on demand) ; Latenser v. Brumfield, 138 Kan. 787, 28 Pac. (2d) 778 (refusal 
to deliver piano by one in unlawful possession). No demand is necessary to 
make the converter liable where he has destroyed the chattel or no longer has 
it in his possession. Schooley v. Kerr, 139 Kan. 669, 33 Pac. (2d) 140 (con- 
version of hearse and caskets). Where the taking is not tortious, demand and 
refusal is necessary to constitute conversion. Bank of Topeka v. Miller, 59 Kan. 
743, 54 Pac. 1070 (where defendant obtained merchandise lawfully). See, 
also, Auld v. Butcher, 22 Kan. 400 (conversion of a pledged bond). 

SECTION 238. Qualified Refusal Upon Unreasonable Demand. 

This section is law in Kansas. In Sweeney v. Finney, 112 Kan. 9, 209 Pac. 
821, where plaintiff, late at night, demanded the harness that he had left with 
the defendant, and the defendant made no claim to the harness but refused 
to go and get the harness at that late hour, the court held there was no con- 
version. In Chisler v. Byers, 124 Kan. 200, 257 Pac. 929 (where defendant 
told plaintiffs that they could remove the oil well casing from the hole, but 
if they damaged the hole, he would sue them for damages), the jury found 
that the exclusion was only temporary and not such an act of dominion over 
the property to constitute a conversion. 

SECTION 239. Qualified Refusal in Order to Indemnify Claimant. 

This is the rule under the Kansas Warehouse Receipts Act. See General 
Statutes of Kansas (1935), Sections 82-117 and 82-118. But no cases under 
the common law have been found. See also Sections 34-261 and 34-262 in the 
chapter dealing with Grain and Forage. 

SECTION 240. Qualified Refusal to Surrender to Doubtful Claimant. 

Subsection (1) is law in Kansas by statute as to warehousemen. It will 
probably be followed as to all bailees. The General Statutes of Kansas, 1935, 
82-117 and 34-260 provide that if more than one person claim title or posses- 
sion of goods, the warehouseman may require all known claimants to inter- 
plead. G.S., 1935, 82-118 and 34-261 provide that the warehouseman shall 
be excused from liability for refusing to deliver goods until he has had a 
reasonable time to ascertain the validity of the adverse claim or to bring legal 
proceedings to compel all claimants to interplead. 
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Subsection he law in Kansas by statute as to warehouseman. See the 
annotations to subsection (1) in this section and section 239. 
Subsection (3). No cases found. 


SECTION 241. Possessor’s Communication of Purpose in Making Qualified 
Refusal. 

The basic idea of this section that a claim of privilege must be made in 
good faith is probably implicit in the case of A. T. & S. F. Rly. Co. v. Jordon, 
67 Kan. 86, 72 Pac. 533. 


SECTION 242. Conversion of Documents. 

Subsection (1) is law in Kansas. The following cases involve documents 
which have been held to be subjects of conversion: Auld v. Butcher, 22 Kan. 
400 (municipal bonds); Meixell v. Kirkpatrick, 29 Kan. 679, 33 Kan. 282, 
6 Pac. 241 (municipal bonds); Barney v. Dudley, 42 Kan. 212, 21 Pac. 1079 
(a life-insurance policy); Davies v. Stevenson, 59 Kan. 648, 54 Pac. 679 
(promissory note) ; State v. Kelly, 78 Kan. 42, 96 Pac. 40 (municipal warrant) ; 
Dickey v. Abilene Plumbing and Heating Co., 86 Kan. 393, 121 Pac. 347 (city 
warrant) ; Schultz v. United Telephone Co., 133 Kan. 730, 3 Pac. (2d) 506 
(stock certificates) ; and Sefton v. Farmers’ State Bank, 138 Kan. 776, 28 Pac. 
(2d) 752 (bonds). 

Subsection (2) is law in Kansas. In Meixell v. Kirkpatrick, 33 Kan. 282, 
6 Pac. 241, the court held that the measure of damages is the market value of 
the bonds. In the absence of showing the market value, the face value is 
presumed to be the market value. Davies v. Stevenson, 59 Kan. 648, 54 Pac. 
679. For the method used in arriving at the present value of a life insurance 
policy, see Barney v. Dudley, 42 Kan. 212, 21 Pac. 1079, 16 Am. St. Rep. 476. 


Title B. The Interest of the Person Entitled to Future Possession 


SECTION 243. Liability to Person Entitled to Future Possession. 

This section is law in Kansas. In Simmons v. Shaft, 91 Kan. 553, 138 Pac. 
614 (where a bailee for a term sold cattle without authority), the bailor who 
was entitled to future possession was permitted to bring the action against 
the guilty third party. In Hindman v. Askew, 9 Kan. App. 98, 57 Pac. 1050 
(where stock of harness converted by wrongful levy), the court held that a 
good cause of action was stated even though a third party held an unsatisfied 
prior mortgage on the property by which he might have the right of possession. 


Topic 4. Effect of Mistake 


SECTION 244. Action by Possessor. 

This section probably is law in Kansas. See the cases cited in the annota- 
tion to section 245. 

SECTION 245. Action by Person Entitled to Immediate Possession. 

This section is law in Kansas. In Lafeyth v. Emporia National Bank, 53 
Kan. 51, 35 Pac. 805, where the defendant bank mistakenly sold cattle upon 
which plaintiff held a mortgage, the defendant bank was held liable for con- 
version. In Farmers’ Grain Co. vs. A. T. & S. F. Rly. Co., 120 Kan. 21, 245 
Pac. 734, and 121 Kan. 10, 245 Pac. 734, the court said that each party who 
took possession of converted grain in good faith and under a mistaken belief 
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that his immediate vendor had good title was liable for conversion to the owner 
entitled to immediate possession. In Brown v. James Campbell Co., 44 Kan. 
237, 24 Pac. 492, 21 Am. St. Rep. 274, an auctioneer who sold mortgaged 
cattle in the mistaken belief that the seller had good title was held liable for 
conversion to the chattel mortgagee who had the right of immediate possession. 
Dodson v. Cooper, 37 Kan. 346, 15 Pac. 200 (where sheriff mistakenly levied 
upon the property of a third party as that of the judgment debtor) . 


SECTION 246. Action by Person Entitled to Future Possession. 
The cases cited under Section 244 probably control here also. 


SECTION 247. Return of Chattel in Mitigation of Damages. 

This section is law in Kansas. In State v. Kelly, 78 Kan. 42, 96 Pac. 40 
(where the state treasurer sold municipal warrants without authority but turned 
the proceeds immediately into the treasury), the court held the defendant liable 
only for nominal damages and said: “‘It is said that ‘in ascertaining the dam- 
ages in many actions of trover it is allowable to mitigate them by investigating 
and determining what, for want of a phrase of greater accuracy, may be called 
the equity of the case.’ Upon this principle it is common to allow the defendant 
to show in mitigation of damages the application of chattels to the plaintiff's 
benefit — in effect, to give him credit for their value. Plainly where the pro- 
ceeds of a wrongful sale of personal property are at once applied to the owner's 
use the wrongdoer’s liability is decreased by that amount.” In Bal/ v. Campbell 
& Gilbert, 30 Kan. 177, 2 Pac. 165 (where defendants sold wheat without 
giving notice to the owner, but immediately gave him the proceeds), the plain- 
tiff could not recover damages because he was not injured by the sale. In 
Dodson v. Cooper, 37 Kan. 346, 15 Pac. 200 (where plaintiff got back his 
stock of goods which had been wrongfully converted by the sheriff), the court 
said: “In an action for the conversion of property, the fact that the property 
has been returned to plaintiff may always be shown in mitigation of damages; 
and, generally, where there is a wrongful taking and the property has been 
redelivered to the owner or party entitled to the possession of the same, the 
measure of damages is the expenses necessarily incurred by reason of the tort, 
the value of the time required to recover it, the value of the use of the property, 
and the amount of the injury thereto, if any.” In Prinz v. Moses, 66 Pac. 1009 
(where sheriff who made wrongful levy on a stock of merchandise, returned 
the goods), it was held that the measure of the sheriff's liability was the dif- 
ference between the market value of the goods when taken and the market 
value when returned, with interest. 


SECTION 248. Effect of Outstanding Paramount Title. 

This section is law in Kansas. In W.C. Jones & Co. v. Kellogg, 51 Kan. 263, 
33 Pac. 997 (where officer who made wrongful levy attempted to set up right 
of possession in another), the court quoted from Cooley on Torts, 444: “It has 
often been decided that possession alone is sufficient to enable one to maintain 
the action of trover, and in a leading case, always since recognized as an 
authority, the finder of a jewel was held entitled to bring trover against one 
who, having taken the jewel for examination, refused to restore it. In this 
respect, I see no difference between trespass and trover; for in truth the pre- 
sumption of law is, that the person who has possession has the property. Can 
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that presumption be rebutted by evidence that the property was in a third per- 
son, when offered as a defense by one who admits that he himself had no title 
and was a wrongdoer when he converted the goods? I am of the opinion that 
this cannot be done.” 

SECTION 249. Circumstances Barring Recovery by Possessor. 

No cases found. 

SECTION 250. Circumstances Barring Recovery by Person Entitled to 
Immediate Possession. 

No cases found. 

SECTION 251. Circumstances Barring Recovery by Person Entitled to 
Future Possession. 

No cases found. 

CHAPTER 10 


PRIVILEGES INTENTIONALLY TO INVADE INTERESTS IN PRESENT AND FUTURE 
POSSESSION OF CHATTELS 


Topic 1. Privileges Arising from Consent 

SECTION 252. Consent to Intermeddling by Person Seeking Recovery. 

No cases found. 

Section 253. Consent to Intermeddling by Person Other Than One 
Seeking Recovery. 

No cases found. 

SECTION 254. Termination of Consent. 

Subsection (a) is law in Kansas. The privilege to be a passenger on a 
train was terminated in the following cases: A. T. & S. F. Rid. Co. v. Gants, 
38 Kan. 608, 17 Pac. 54 (passenger purchased ticket to a place where train did 
not stop and refused to pay further fare) ; Southern Kan. Rid. Co. v. Sanford, 
45 Kan. 372, 25 Pac. 891, 11 L.R.A. 432 (passenger refused to surrender ticket 
or tell where he was going) ; Ro/fs v. A. T. & S. F. Rid. Co., 66 Kan. 272, 71 
Pac. 526 (passenger used ticket after time limit had expired); A. T. & S. F. 
Rid. Co. v. Brown, 2 Kan. App. 604, 42 Pac. 588 (passenger had no ticket 
and refused to buy one). 

Subsection (b). No cases found. 

Subsection (c). No cases found. 

SECTION 255. Privilege Derived from Previous Consent; ‘Irrevocable 
License.” 

No cases found. 

SECTION 256. Abuse of License by Bailee for Use. 

No cases found. 

SECTION 257. Consent to Actor Taking Possession. 

No cases found. 

SECTION 258. Consent to Act of Conversion. 

No cases found. 


Topic 2. Privilege Arising Irrespective of Consent 
Title A. Privilege to Use or Otherwise Intentionally Intermeddle With Chattels 
SECTION 259. Privilege to Use Facilities of Public Utility. 
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‘This section is law in Kansas. In Avey v. A. T. & S. F. Rid. Co., 11 Kan. 
448 (expulsion from train for refusal to pay higher rate than regular fare), 
the court said, “The plaintiff, tendering the regular fare, was entitled to ride, 
and can recover damages for expulsion.” See, also, A. T. & S. F. Rid Co. v. 
Dickerson, 4 Kan. App. 345, 45 Pac. 975 (right to ride if he pays full legal 
fare); and A. T. & S. F. Rid. Co. v. Lamoreaux, 49 Pac. 152, 5 K.A. 813 (not 
a trespasser if tenders full legal fare). In Southern Kan. Rly. Co. v. Rice, 38 
Kan. 398, 16 Pac. 817 (where passenger ejected by conductor who mistakenly 
thought ticket invalid), the passenger was allowed to recover the money paid 
for his fare and for the outrage to his feelings. In Brown v. Kansas City, Ft. 
Scott & Gulf Rid. Co., 38 Kan. 634, 16 Pac. 942 (passenger without notice of 
the rules wrongfully ejected from freight train because he had not bought his 
ticket before entering train), the court said: “Where a railway company 
desires to enforce such a regulation, it must afford reasonable facilities to 
passengers to comply therewith. . . . Under such circumstances as these plaintiff 
was not a trespasser.” In A. T. & S. F. Rly. Co. v. Long, 5 Kan. App. 644, 
47 Pac. 993 (wrongful eviction from train by servants of railroad company 
who were negligent in examining ticket), it was held that when the passenger 
gave the conductor a proper ticket, he was entitled to remain on the train to 
his destination. In Kansas City, Ft. Scott & Memphis Rid. Co. v. Little, 66 
Kan. 378, 71 Pac. 820, 61 L.R.A. 122 (passenger who had relied upon local 
ticket agent’s representations ejected from train), the court held that the 
passenger had the right to rely upon agent's representations and had the right 
to remain on the train. In Arnold v. A. T. & S. F. Rid. Co., 81 Kan. 400, 105 
Pac. 541 (ticket agent issued faulty ticket), it was held that if the passenger 
had paid his fare, he was entitled to ride to his destination although the face 
of the ticket was invalid. 


SECTION 260. Privilege to Exclude Chattels from Land or Chattels. 

Subsection (1). No cases found on this point. See, however, the anno- 
tations to sections 77 and 87. 

Subsection (2) is followed in Kansas. The use of force for the purpose 
of effecting an entry upon land is not privileged in this state. See the annota- 
tions to section 88. Even a rightful owner may not regain a lost possession. 
State v. Bradbury, 67 Kan. 808, 74 Pac. 231, defines the right to defend a 
possession and the right to enter peacefully. In Wilson v. Campbell, 75 Kan. 
159, 88 Pac. 548, where the owner forcibly took possession and removed the 
tenant’s chattels, the court treated the removal of the chattels as part of the 
forcible entry, and therefore unlawful. See the annotations to Sections 87 to 
99 as pertinent to this problem. See also Whitney v. Brown, 75 Kan. 678, 90 
Pac. 277; Rohr v. Riedel, 110 Kan. 107; 202 Pac. 852; Rohr v. Riedel, 112 
Kan. 130, 210 Pac. 644. 

SECTION 261. Privilege of Self-defense of Defense of Third Person. 

No cases found on this point. For a discussion of the topic of self-defense 
and the defense of third persons, see the annotations to sections 63 to 76 
inclusive. 

SECTION 262. Privilege Created by Public Necessity. 
The privilege given by this section seems to be limited to official repre- 
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sentatives of the public in Kansas. In Balch v. Glenn, 85 Kan. 735, 119 Pac. 
67 (where constitutionality of statute giving state entomological commission 
right to enter and destroy diseased plants without making compensation was 
upheld), the court pointed out the difference as to the right of the government 
to take property without compensation under the police power and its right 
under eminent domain to take it only upon making proper payment. The court 
said: ‘“The police power is said to be inherent in government, but can only be 
exercised by authority of legislative enactment. It is for the legislature to 
determine what laws are needful and appropriate to promote the public welfare 
and prevent the infliction of public injury.” 

SECTION 263. Privilege Created by Private Necessity. 

No cases found passing on this point. 

SECTION 264. Abatement of Private Nuisance. 

This section is followed in Kansas. In State v. Patton, 76 Kan. 665, 92 
Pac. 588 (where actor cut down a telephone pole erected in public street in 
front of a lot owned by him, and the evidence tended to show that the pole 
was without necessity or reason so placed as to hamper him in the use of his 
property), the court said, “It is familiar law that anyone may, without 
invoking the decision or aid of a court or other public tribunal, abate a private 
nuisance or a = nuisance from which he sustains a special injury, so that he 
acts only so far as is necessary for his own protection and does not disturb 
the public peace.” See annotation to section 201. 


SECTION 265. Duty or Authority Based upon Social Interest in Public 
Safety, Health and Peace. 

This section is followed in Kansas. This is based on the police power. 
In Balch v. Glenn, 85 Kan. 735, 119 Pac. 67, it was said that the “legislature 
of the state may declare that to be a nuisance which is detrimental to the 
health, morals, peace or welfare of its citizens." The State Board of Health 
has power to act whenever any part of the state appears threatened with 
Asiatic cholera or other infectious or contagious disease. G.S. 1935, 65-104. 
A sheriff has power to act whenever the existence of any contagious or infec- 
tious disease of domestic animals are reported to him. G.S. 1935, 47-613. 
The livestock sanitary commissioner has power to prevent the spread of con- 
tagious or infectious diseases among domestic animals. G.S. 1935, 47-614. In 
Cory v. Graybill, 96 Kan. 20, 149 Pac. 417 (where cattle that were not dis- 
eased were destroyed along with diseased ones), the court refused indemnity 
for the healthy cattle destroyed because they were brought into the state in 
violation of the law. In State v. Peterson, 107 Kan. 641, 193 Pac. 342 (where 
chattel mortgagee of automobile confiscated as liquor nuisance was denied 
recovery), the court held confiscation proper under the police power. For 
abating of nuisances, see the annotation to section 202. For the privilege of an 
officer to arrest, see the annotations to sections 204 and 205. 


SECTION 266. Privilege to Intermeddle Pursuant to Court Order. 

This section is law in Kansas. “A sheriff cannot be wiser than his process,” 
and if the issuing officer or tribunal had jurisdiction over the subject matter, 
and it is regular on its face it will afford complete protection to the officer 
executing it against any prosecution therefor. Holdredge v. McCombs, 8 Kan. 
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App. 663, 56 Pac. 536. This privilege is further discussed in Section 208, 
where certain exceptions to the general rule are pointed out. The annotations 
to Sections 122, 123, and 124 are also pertinent. 


Title B. Privileges to Dispossess Another of a Chattel 


SECTION 267. Privilege to Defend Land or Chattels from Intrusion. 

Subsection (1). The Kansas cases do not pass definitely upon this privi- 
lege. The cases involving the holding of another's chattels for damage com- 
mitted by them upon the actor's premises are pertinent. See the annotations 
to sections 77, 87, 101, 102 and 260. 

Subsection (2) is law in Kansas. Where the defendant forcibly entered 
the possession of a building, and also detached and removed the fixtures and 
furnishings, and refused to permit the plaintiff to enter, the plaintiff was 
entitled to the remedy of forcible entry and detainer. Wilson v. Campbell, 
75 Kan. 159, 88 Pac. 548, 8 L.R.A. (N.S.) 426. The use of force for the 
purpose of effecting an entry upon land is not privileged in this state. See the 
annotations to Section 87 to 99. See, also, the annotation to sub-section (2) 
of Section 260. 

SECTION 268. Privilege of Self-defense or Defense of Third Person. 

The cases do not definitely grant a privilege to dispossess another of a 
chattel for the purpose of defending himself or a third person against the 
other. In Frew v. Teagarden, 111 Kan. 107, 205 Pac. 1023, it is stated that 
“a man may defend himself by the use of reasonable means to guard against 
an ordinary assault and battery.” This language would seem to indicate that 
an intentional dispossession of another's chattel for the purpose of self defense 
would be permitted if it was a reasonable means of defense. For a more 
detailed discussion of self-defense and defense of third persons, see the anno- 
tations to Sections 63 to 76 inclusive, and Section 261. 


SECTION 269. Privilege Created by Public Necessity. 

This section is law in Kansas. ‘Cases sometimes arise where the exigencies 
of the situation require _— property to be destroyed immediately in order 
to prevent the spread of pestilence or some other calamity.” Balch v. Glenn, 
85 Kan. 735, 119 Pac. 67, 43 L.R.A. (N.S.) 1080. The cases and statutes 
which deal further with this privilege are discussed in the annotations to 
Séction 262. 


SECTION 270. Abatement of Private Nuisance. 

This section seems to be law in Kansas. In State v. Patton, 76 Kan. 665, 
92 Pac. 588, where the actor cut down a telephone pole erected in the public 
street in front of his premises and which pole was without reason or necessity 
so placed as to hamper the actor in the use of his property, the court held such 
action proper, saying “It is familiar law that anyone may, without invoking 
the decision or aid of a court or other public tribunal, abate a private nuisance 
from which he sustains a special injury, so that he acts only so far as is neces- 
sary for his own protection and does not disturb the public peace.” See, also, 
the annotations to Sections 201 and 264. 


SECTION 271. Duty or Authority Based upon Public Interest in Public 
Safety, Health and Peace. 
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No cases found. 


SECTION 272. Privilege of Person Entitled to Possession. 

The fact that one is entitled to the immediate possession of a chattel does 
not always give him the privilege to dispossess another who has the present 
possession thereof. The right to self-help is practically non-existent in this 
state. See the following cases: State v. Allen, 107 Kan. 407, 191 Pac. 476; 
State v. Allen, 111 Kan. 3, 206 Pac. 340; Rohr v. Riedel, 110 Kan. 107, 202 
Pac. 852; Rohr v. Riedel, 112 Kan. 130, 210 Pac. 644; State v. Woodman, 127 
Kan. 166, 272 Pac. 132; State v. Siewert, 142 Kan. 453, 50 Pac. (2d) 932. The 
use of force was held unlawful in each of these cases. Thus our court has 
zealously guarded the possession of personality. It is impossible to find any 
statement by our court which indicates that any force of any kind is permis- 
sible, even for the recapture of chattels tortiously acquired, a fortiori it does 
not exist if the chattel were lawfully acquired. See the annotations to Sections 
100 to 111 inclusive. The cases which involve the privilege to enter land to 
which the actor is entitled to possession are discussed in the annotations to 
Sections 77, and 87 to 99 inclusive. While the privilege to take possession by 
the use of force is not given in this state, one may retake his chattels without 
force or violence so long as it is not done in a riotous manner nor involve a 
breach of the peace. See the annotations to Section 101, which indicates to 
what extent one who is entitled to the immediate possession of a chattel may 
go in dispossessing another who has the present possession thereof. 

SECTION 273. Privilege to Distrain. 

This section is law in Kansas. An occupier of land is privileged to distrain 
trespassing animals of another and may keep the same until damages are paid. 
G.S., 1935, 29-408. In this connection, see Maltby v. Dihel, 5 Kan. 430; Smith 
v. Woodleaf, 21 Kan. 717; Prather v. Reeve, 23 Kan. 627; Hill v. Applegate, 
40 Kan. 31, 19 Pac. 315. Any person sustaining damages may take trespassing 
animals into custody. G.S., 1935, 47-124. Under the Herd Law, which is in 
effect in certain counties, any person injured in property without regard to 
fences, may take trespassing animals into custody. G.S., 1935, 47-303. In this 
connection, see: Yandle v. Crane, 13 Kan. 344 (lien on cattle taken as estrays) ; 
Central Branch Rid. Co. v. Lea, 20 Kan. 353 (Parties equally at fault cannot 
recover). Rohr v. Riedel, 112 Kan. 130, 210 Pac. 644. Any person owning 
or occupying land upon which animals are about to commit a trespass may take 
such animals into custody. G.S., 1935, 47-304. 

SECTION 274. Privilege to Seize Goods Under Process. 

This section is law in Kansas. Where the order is valid or fair on its 
face and the issuing officer or tribunal had jurisdiction over the subject matter, 
it will afford complete protection to the officer executing it against any prose- 
cution therefor. Holdredge v. McCombs, 8 Kan. App. 663, 56 Pac. 536. This 
privilege is further discussed in the annotations to Sections 122, 123, 124, 208, 
and 266. 

Title C. Privilege to Commit Other Conversionary Acts 

SECTION 275. Defense of Land, Self-defense, Public Necessity, Abate- 
ment, and Public Duty. 

The privilege to dispossess another of his chattels for the reasons stated 
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in this section have been previously discussed in the annotations to Sections 
267 to 274 inclusive, and the instances in which our court has granted such a 
privilege are there discussed. Cases in which conversionary acts other than 
intermeddling with a chattel or ssessing the one in possession thereof 
were deemed privilege are not fount but it is reasonable to assume that the 
same rules would be followed. 

SECTION 276. Privilege to Surrender Chattel Pursuant to Writ or Order 
of Court. 

Subsection q). Where a principal places money in the hands of his 
agent to pay a debt which he owes another person, without the knowledge 
of such other person, and the agent while on his way to make such payment 
is garnisheed by the judgment creditors of the principal, the money is liable 
to be applied to the satisfaction of their claims and the agent is not liable to 
the person to whom he was directed by his principal to make payment, Center 
v. McQuesten, 18 Kan. 476. But the process of the court was not invalid. Note 
also the following cases: Borden v. Noble, 26 Kan. 599; Muse, Spivey & Co. 
v. Lehman, 30 Kan. 514; Rock Island Lumber Co. v. Bank, 63 Kan. 768, 66 
Pac. 1024. See the annotations to Sections 266 and 274. Compare the meaning 
of “fair on its face” as to warrants, Section 124 and the annotations thereto. 

Subsection (2). No cases found, but Kansas is in accord with the com- 
ment (d) to this subsection by statute. A warehouseman may escape liability 

requiring all known claimants to interplead. G.S., 1935, Sections 34-260 
and 82-117. A warehouseman is liable if he surrenders the goods without 
receiving the warehouse receipt or without its being impounded by the court. 
G.S., 1935, 34-264 and 82-125. 

SECTION 277. Privilege to Dispose of Chattel Pursuant to Court Order. 

A sheriff or other officer in this state is generally privileged to dispose of 
a chattel pursuant to a writ or other order of a court. Holdredge v. McCombs, 
8 Kan. App. 663, 56 Pac. 536. Center v. McQuesten, 18 Kan. 476. This privi- 
lege is further discussed in the annotations to Sections 122, 123, 124, 208, 
266 and 276. 


Title D. Abuse of Privilege 


SECTION 278. Liability for Abuse of Privilege. 

Subsection (1). No cases found that pass directly on this point, but the 
language that our court has used indicates that this section would be followed. 
In State v. Patton, 76 Kan. 665, 92 Pac. 588, it was said that a person may 
abate a private nuisance or a public nuisance from which he sustains a special 
injury so that he acts “only so far as is necessary for his own protection and 
does not disturb the public peace.” This permits the inference that acts in 
excess of necessity would result in liability. Note the annotations to Sections 
252 to 277 inclusive, and Subsection (1) of Section 214. 

Subsection (2) is law in Kansas. In Wurmser v. Stone, 1 Kan. App. 131, 
40 Pac. 993 = officer seized household goods unlawfully), the court said: 
“An officer forfeits the protection of the law which the proper execution of 
legal process affords, -_ becomes a trespasser ab initio, when he is guilty of 
such an improper and illegal use of authority under it as warrants the conclu- 
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sion that he intended from the first to use his legal authority as a cover for his 
illegal conduct.” The officer was liable for abuse of privilege in the following 
cases: McClenny v. Inverarity, 80 Kan. 569, 103 Pac. 82 (warrant for arrest 
upon a criminal charge used to collect a debt and extort money) ; Simpson v. 
Voss, 31 Kan. 227, 1 Pac. 601 (sheriff who had levied on part of stock of 
goods excluded owner therefrom and allowed other to take away goods of 
remainder of stock); Burdge v. Kelchner, 66 Kan. 642, 72 Pac. 232 (sheriff 
held goods not levied upon); Cook v. Higgins, 66 Kan. 762, 71 Pac. 259 
(sheriff had writ of attachment for grain in hands of former owner seized grain 
in hands of subsequent purchaser). See, also, the annotations to Sections 158, 
208, and Subsection (a) of Section 214. 


CHAPTER 11 
CAUSAL RELATION NECESSARY TO LIABILITY FOR INTENTIONAL INVASIONS OF 
INTERESTS OF PERSONALITY, LAND AND CHATTELS 


SECTION 279. Conduct Intended to Cause Bodily Harm. 

No cases found. 

SECTION 280. Conduct Intended to Cause Harm Other Than Bodily Harm. 
No cases found. 
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A COMPARISON BETWEEN MILITARY AND 
STATE COURTS IN CRIMINAL CASES* 


By ARCHIBALD KING 


We have in the United States two co-existent systems of criminal law: 
first, that applicable to civilians and administered in the district courts of the 
United States and in the courts of the several states; and, second, the criminal 
law applicable to soldiers, administered by courts-martial. To members of the 
bar who have had no military service, this second system of criminal law may 
be unfamiliar; but at the present time there is scarcely one who has not a son, 
a brother, a junior partner or clerk, or some young relative or friend who is 
now or soon will be subject to this second system of criminal law which we 
will call military law. Some of you may even be viewing the subjection of 
your young relative or friend to this unfamiliar system of criminal law with 
apprehension. I hope to show you that there is no ground for such apprehen- 
sion. Even if some of you have no such personal reason for concern with the 
subject, as public-spirited members of the profession whose function it is to 
study the rights and liabilities of men I feel sure that you will be interested in 
considering the system of criminal law which will for the next year or two 
at least govern more than a million of your fellow citizens. 


THE Two SysTEMS OF CRIMINAL LAW 


In the first place, let me compare the two systems as to their sources. In our 
older states, the criminal law is partly unwritten (the ancient common law) 
and partly statutory. In other states, it is wholly statutory. The criminal law 
of the United States district courts is wholly statutory, but even those courts 
go to the common law for the definition of terms used in the statutes. 


The criminal law of our courts-martial is also primarily statutory, embodied 
in a code of 121 numbered articles called the Articles of War, constituting 
Chapter II, section 1, of the act of Congress of June 4, 1920.’ But our military 
law is not wholly statutory. For example, article 92 makes murder and rape 
punishable without defining them, and we have to refer to the common law to 
ascertain what murder and rape are. Therefore decisions of appellate courts 
and the works of authoritative writers on criminal law are among the sources 
of our military law. Another Article of War, 58, makes desertion punishable 
without defining it. Article 64 does the same as to disobedience of the lawful 
order of an officer, without telling what orders are lawful. It is therefore 
necessary to refer to the unwritten customs of the military service to find out 
what is meant by the term desertion and what orders are lawful. Another 
source of our military law is found in the opinions of the Judge Advocate 
— of the Army and of the Board of Review in his office, whose functions, 

. 41 Stat. 787 ; 10 U. 8, Code 1471-1508. 
‘_onnense King at the recent Annual Meeting of the Section of International and 


American wri 
ae eee Republished with permission of Lawyers Guild Review, 








310 The JOURNAL 


as we shall see later, are in many respects similar to those of an appellate court. 

What are the sources of the law as to procedure in the two systems? In the 
criminal law applicable to civilians procedure is in part regulated by consti- 
tutional and statutory provisions, in part by custom, and in part by rules of 
court. In the criminal law applicable to military personnel, procedure is in 
part regulated by statute, i.e., the Articles of War, in part by the custom of the 
service, and in part by the Manual for Courts-Martial, a book published by 
the War Department pursuant to the 38th Article of War, which authorizes 
the President to prescribe the procedure of courts-martial, “including modes 
of proof.” The Article goes on to say that regulations prescribed by the Presi- 
dent shall, so far as he shall deem practicable, apply the rules of evidence in 
the district courts of the United States. It therefore follows that decisions of 
the federal courts on the law of evidence and authoritative works on evidence 
under the common law, such as that of Professor Wigmore, if not strictly 
speaking sources of law applicable in courts-martial, are guides to indicate 
what that law is; just as they are with respect to the law applicable in our 
federal and state courts. 


Next let me compare the two systems as to their purpose. The purpose 
of the criminal law applicable to the civil population is to maintain peace 
and good order and to deter those so inclined from the commission of anti- 
social acts. The criminal law applicable to soldiers has that purpose, but it 
has a further one. An army must have internal peace and good order; but it 
must have more, it must have discipline. Discipline cannot be inculcated by 
law alone; but law can and must help by punishing breaches of discipline, as 
well as breaches of internal peace and good order. 

This brings us to a comparison of the content of the two systems of 
criminal law. The substantive part of the criminal law applicable to civilians 
is concerned with the definition, denunciation, and punishment of certain anti- 
social acts which we call crimes. The Articles of War denounce and provide 
for the punishment of murder, rape,” burglary, arson, larceny, forgery, assault 
and other usual crimes;* but they also denounce and provide for the punish- 
ment of various breaches of discipline or military offenses, such as desertion,* 
absence without leave, sieeping on post,® disobedience of orders,’ mutiny,* and 


running away from the enemy.® 


THE METHODS OF ACCUSATION 


At common law the accusation takes the form of an indictment upon oath 
by a grand jury, found after a secret investigation, from which the defendant 
is excluded and at which only the prosecution’s side of the case is heard. In 
some states and with respect to some crimes an information upon the oath of 
the prosecuting attorney may suffice. Unless the district attorney enters a nolle 
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prosequi, once an indictment or information has been found trial follows as 
a matter of course. 

The precautions against sending an accused to trial on insufficient evidence 
are much greater in military law. Any person in the military service may prefer 
charges against any other person, but he must swear either that he has personal 
knowledge of the truth of the charges or that he has investigated them and 
believes them to be true.’ But the mere fact that somebody prefers charges 
does not mean that those charges must be brought to trial. The charges must 
be forwarded to the commanding officer who is authorized to convene a court- 
martial, and it is for him to decide whether to refer the charges to a court- 
martial for trial or to drop them. To enable himself the better to decide this 
question, in any case he may, and in the graver cases he must make a prelimi- 
nary investigation or direct some other impartial officer to do so. Unlike the 
investigation by a grand jury, the accused himself is present, may cross-examine 
witnesses, and offer his own testimony and that of witnesses in his own behalf." 
The investigating officer submits a report summarizing the evidence which he 
has heard, concluding that the charges are or are not in proper form, that the 
evidence does or does not make out a prima facie case justifying trial, and 
recommending either that the charges be tried or dropped. If he recommends 
trial, the investigating officer will also recommend to which of the three grades 
of court-martial the charges should be referred.” 

These three grades of court are a summary court-martial, a one-officer 
court similar to a police court, whose punishing power is limited to one month's 
confinement and forfeiture of two-thirds of one month's pay;™ a special court- 
martial composed of three or more officers, whose punishing power is limited 
to confinement for six months and forfeiture of two-thirds pay for the same 
period;’ and a general court-martial, composed of five or more officers, whose 
punishing power is unlimited except as limitations may be fixed for the punish- 
ment of the particular offense of which accused may be convicted. 

Any charge of sufficient gravity to be tried by the highest military tribunal, 
a general court-martial, must first be referred to the staff judge advocate, a 
lawyer by profession, not a prosecutor, but the impartial legal advisor of the 
commanding general, for advice as to the formal correctness of the charges 
and as to the sufficiency of the evidence to justify trial." With all this advice 
before him, the commanding general decides whether to order the case tried, 
and, is so, before what grade of court. It is submitted that the precautions 
against any one being brought to trial on unfounded charges are greater in 
military law than in the criminal law applicable to civilians. 


THE TRIERS OF LAW AND FACT 


In both federal and state criminal courts we have a judge who presides 
and who passes on questions of law and a jury of twelve as triers of the facts. 
On the other hand, until 1920 the functions of judge and jury were performed 
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in all courts-martial by the same persons, i.e., by the members of the court- 
martial. That is still true in special and summary courts-martial. However, 
in the Articles of War enacted that year, it is required that there be detailed 
as one member of each general court-martial a “law member,” who shall be 
an officer of the Judge Advocate General’s Department, if one is available, 
otherwise some officer specially qualified for the duties of law member.’” Those 
duties are to rule finally upon the admissibility of evidence, and upon all other 
interlocutory questions subject to being overruled by a majority of the court." 


The statutes or rules of court of the United States and the several states 
fix the qualifications of jurors and provide for challenges of talesmen for cause 
and for a limited number of peremptory challenges. In military law, under 
the 8th Article of War no officer is _—s to sit as a member of a court-martia! 
when he is the accuser or a witness for the prosecution. Each side may chal- 
lenge for bias, for having formed an opinion as to the case, or for other cause; 
and the challenge will be decided by the members other than the one chal- 
lenged. Each side also has one peremptory challenge.’ 


When compared with the other, each of the above systems has its advan- 
tages and its disadvantages. It is one of the disadvantages of the lower grades 
of court-martial, special courts and summary courts, that ordinarily there is no 
lawyer on the court. On the other hand, only the less important cases come 
before these tribunals and their pepe power is limited; and, even if they 
are not lawyers, the members of the court are always officers, and therefore 
men of a fair degree of education and judgment who have usually had instruc- 
tion and experience in military law. By way of comparison it may be borne 
in mind that justices of the peace and similar petty magistrates often are not 
lawyers and frequently leave something to be desired from the standpoint of 
general education and fitness. It would be impracticable to require that the 
members of these inferior courts-martial be always lawyers, as such courts sit 
in every regiment or separate like command, and there are not enough lawyers 
in the Army for such duties. 


As we have seen, the law member of a general court-martial, who passes 
on the admissibility of evidence and other questions of law is required to be 
a member of the Judge Advocate General's Department and therefore a 
lawyer, if one is available.”” Unfortunately there are only 342 judge advocates 
regular and reserve, now on active duty in the Army, now composed of 
1,597,810 men. The judge advocates are so few and their other duties so 
onerous that in the majority of cases they are unavailable to sit as law members. 
The 8th Article says that in that event the appointing authority shall detail 
some other officer “‘specially qualified to perform the duties of law members.” 
This other officer may be a line officer who has had a legal education, or merely 
one who, though not a lawyer, has had considerable experience in court-martial 
matters. As there are now quite a number of young lawyers among the reserve 
and National Guard officers of the combatant arms on active duty, there is 
less difficulty at present in finding lawyers to serve as law members than in 
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ordinary times. It is nevertheless true that in many cases the law member is 
not a lawyer, and that fact is one of the most serious defects in our court- 
martial system. The only radical cure for it is an increase in the number of 
judge advocates. The disadvantages and possible injustices due to the absence 
of trained legal personnel as law members are much mitigated by the automatic 
review of every record of trial by lawyers hereafter described. 

The members of the three ancient learned professions are excluded from 
juries and men occupying important positions in the business world often get 
excused for various reasons. It results that juries are not usually composed of 
those members of the community best qualified by character, ability, and educa- 
tion to serve, and often are below the average of the community. 

On the other hand, a court-martial, which is composed entirely of officers,” 
is distinctly superior to the average jury in education, general fitness, and 
reasoning power. The fact that the court is composed exclusively of officers 
seldom, if ever, results in injustice to the enlisted men who are tried. With 
few exceptions they are fair and honorable men. It is true that officers are 
professionally interested in the maintenance of discipline, but they know that 
discipline is dependent upon morale, and nothing could be worse for morale 
than injustice, such as punishment of an innocent man. The oath of each 
member of a court-martial not to disclose the vote of any member (not even 
his own) ,” the fact that unanimity is not ordinarily necessary, and the require- 
ment that the vote of the members be by secret written ballot,* prevent it 
being known how any member votes and protect every member from possible 
official displeasure on account of his vote. On the whole the triers of fact in a 
court-martial, that is, the members of the court, are believed to be better qualified 
than those in a federal or state court, that is, the members of the average jury. 


COUNSEL 


In the federal and state courts the personnel of the prosecution and of the 
defense are lawyers by profession. In view of the Sixth Amendment to the 
Federal Constitution, similar provisions in most state constitutions, and such 
recent decisions as Powell v. Alabama,* and Johnson v. Zerbst,™ it may be 
concluded that in those courts every defendant has a right to counsel. What 
is the situation in courts-martial? The 11th Article directs that a trial judge 
advocate and a defense counsel be detailed for every general or special court- 
martial. The 17th Article goes further and provides: 

‘““* * * The accused shall have the right to be represented in his defense 
before the court by counsel of his own selection, civil counsel if he so provides, 
or military if such counsel be reasonably available, otherwise by the defense 
counsel duly inted for the court pursuant to Article 11. Should the accused 


have counsel of his own selection, the defense counsel and assistant defense 
counsel, if any, of the court, shall, if the accused so desires, act as his associate 
_ 


It follows that every person brought to trial before any court-martial, 
except a summary court, has counsel; and defendants in police or magistrate’s 
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courts, corresponding to a summary court, do not usually have counsel either. 
Furthermore, the accused may ask for any other army officer available as 
counsel, and may employ civilian counsel. 

The principal shortcoming in military law in this respect is that the trial 
judge advocate, who prosecutes, and the defense counsel are usually line officers 
who are not lawyers. The errors and irregularities which occasionally result 
in miscarriages of justice, and which at other times require setting aside findings 
and sentences, are due to the fact that the trial judge advocate is not a lawyer 
more than to any other single cause. It is also undeniable that the fact that 
the defense counsel is not a lawyer sometimes results in the accused being less 
skillfully defended than he should be. 

But the Army is composed primarily of soldiers and not of lawyers, and 
unfortunately there are not enough lawyers in the Army in ordinary times to 
have all cases prosecuted and defended by them. The situation is somewhat 
better at present, because, as I have said, there are many reserve and National 
Guard officers of the line who are lawyers by profession and who may and 
should be used for such duties. 

But military law has one doctrine which causes a marked amelioration 
of the situation. In the federal and state courts, a party is bound by the errors 
or omissions of his counsel.** Thus, if inadmissible evidence be offered for 
the prosecution and the defendant's attorney fails to object, it will be held 
that the defendant has waived or lost the right to object, and the conviction 
cannot be successfully attacked on account of the receipt of such evidence. 
This is true even if the failure to object is due to the ignorance or unskillfulness 
of the defendant’s counsel. But if the same thing happens in a court-martial, 
and if, as is usually the case, the defense counsel be not a lawyer, in the absence 
of an express waiver of the cbjection it will be assumed that the defense coun- 
sel’s failure to object is due to his ignorance of his right to do so, and that the 
accused may not be prejudiced thereby. The record of trial will then be con- 
sidered upon review as though objection had been made, overruled, and an 
exception saved.” 


‘TRIAL AND SENTENCE 


When we come to the trial itself, there is little difference between the 
two systems. In the court-martial, as in the state courts, there are normally 
the opening address by the prosecution; the presentation of its evidence, subject 
to cross-examination; the opening address by the defense; the presentation of 
its evidence, subject to cross-examination; perhaps evidence in rebuttal; and 
the closing addresses by each side. In general, the same rules of evidence 
apply.” In courts-martial there is no charge to the jury. 

Next follow, in either a federal or state court or in a general or special 
court-martial, the secret deliberations of the triers of fact, the jury in the one 
case and the members of the court-martial in the other. The jury must agree 
unanimously upon a verdict of either guilty or not guilty. If they do not, a 
hung jury and a new trial result. 
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In general, the agreement of two-thirds of the members of a court-martial 
is all that is necessary for a finding of guilty. If the members are divided in 
opinion, but less than two-thirds vote guilty, the result is not a hung jury, but 
an acquittal. Unanimity is required only for a finding of guilty of an offense 
for which the death penalty is mandatory.” _ 

What may be said in comparing the requirement of unanimity of a jury 
with the less rigid requirements as to a finding by a court-martial? In the first 
place, the requirements of unanimity would be wholly impracticable in military 
law. Above all, military justice must be speedy. Campaigns could not be 
delayed while a divided court-martial took several days, as a jury sometimes 
does, to reach a unanimous verdict; and it is also desirable to avoid the delay 
incident to new trials made necessary by the inability of a jury to agree. Further- 
more, the requirement of unanimity permits a single stupid, stubborn, or corrupt 
juror to prevent his eleven companions from reaching a verdict. The review of 
the record subsequent to trial hereafter described is a protection against possible 
injustice due to the lack of the requirement of unanimity for conviction. 

The last step in the trial in either sort of court is the imposition of sentence. 
At common law this was done by the judge. In the federal courts and in some 
states this is still true; in others, the jury fixes the sentence. In military law 
this is the function of the entire court. In most cases two-thirds of the members 
present must agree upon a sentence. For the imposition of a sentence of con- 
finement in excess of ten years the concurrence of three-fourths is necessary, 
and for a death sentence unanimity is required.” 

In fixing punishment Congress and the United States courts are limited 
by the Eighth Amendment to the Constitution forbidding cruel and unusual 
punishments. The legislature and courts of most of the states are restrained 
by similar constitutional provisions. The 41st Article of War applies the 
constitutional prohibition to courts-martial and makes it more specific. It says: 


“Cruel and Unusual Punishments Prohibited. — Cruel and unusual punish- 
ments of every kind, including flogging, branding, marking, or tattooing on the 
body, are prohibited.” 

In our federal and state courts the usual punishments are fine, imprison- 
ment in a jail or penitentiary, and, in the gravest cases death by hanging or 
electrocution. In military law the usual punishments are forfeiture of part of 
the offender's pay and confinement in the guardhouse; in the more serious 
cases forfeiture of all pay and allowances, confinement in a disciplinary barrack 
or penitentiary, and dishonorable discharge from the Army; and, in the gravest 
cases, death by shooting or hanging. 

In the federal and state courts the court or jury in passing sentence is 
ordinarily limited by a maximum and a minimum fixed by statute. The 
statute applicable to courts-martial, i.e., the Articles of War, fixes no limits 
for most offenses, but Article 45 authorizes the President to fix maximum 
limits of punishment, which he has done as to the crimes and offenses most 
frequently committed by a table in paragraph 104 of the Manual for Courts- 
Martial. The maxima in that table with respect to crimes also punishable 
under the United States Code correspond with the maxima in that code. 
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Post-TRIAL PROCEDURE 


It is in the proceedings subsequent to trial that is found the greatest 
difference between the two systems of law. In the first place, in the federal 
and state courts an appeal is usually allowed only at the request and expense 
of the defendant. That expense is often very great, sometimes prohibitive. In 
military law subsequent examinations of the record in the nature of appeals 
are automatic and gratuitous. In this respect we in the Army think military 
law distinctly superior. 


In special and summary courts-martial having limited punitive powers, 
the record of trial is merely an abstract.*' It goes, however, to the officer who 
appointed the court, who must formally approve the sentence before it may 
be put into effect.** He may, as he thinks proper, approve the sentence, dis- 
approve the findings and sentence altogether, or reduce the sentence, but he 
may not disapprove an acquittal or increase a sentence.* After that is done, 
the record goes to the headquarters of the corps area, division, or other larger 
command in which the court sits; it is there examined in the office of the judge 
advocate for any irregularity, illegality, or injustice. If any such is found the 
judge advocate will recommend and the officer who appointed the court will 
normally take the necessary curative action. 


In the federal and state courts a complete stenographic record is seldom 
made and transcribed in a criminal case. All that usually goes up on appeal 
is a bill of exceptions showing the supposed errors on which the appellant 
relies. In every trial by general court-martial a complete verbatim stenographic 
record of the trial is made and transcribed at government expense.** The accused 
is entitled as a matter of right to a carbon copy gratis. The original record is 
signed by the president of the court and the trial judge advocate and is for- 
warded to the officer who appointed the court, usually the commanding general 
of the corps area, division, or larger command. He is required by the 46th 
Article to refer the record of trial to the judge advocate on his staff. The 
judge advocate or one of his assistants, who are all lawyers, reads the entire 
record, not as a prosecutor, but as an impartial student. He writes a review 
of the case, stating the charges, summarizing the evidence, and expressing 
an opinion as to its weight and sufficiency, noting any irregularities of errors, 
and concluding with a recommendation to the commanding general as to the 
action which he should take. The commanding general may approve the 
sentence fixed by the court, may reduce it, or he may disapprove and set it 
aside altogether.** He will take this last action if there has been any error 
injurious to the substantial rights of the accused committed at the trial or 
merely because he is unconvinced of accused’s guilt. If the commanding gen- 
eral disapproves the findings and sentence he may order a rehearing, i.e., a 
new trial,*" or drop the case and direct the accused’s release. He may also 
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suspend the sentence in whole or in part,** but he may not disapprove an 
acquittal or increase the sentence imposed by the court. 


After the commanding general shall have approved the sentence in whole 
or in part, he forwards the record of trial with his action thereon to the Judge 
Advocate General, who is the legal advisor of the President in military matters 
and of the Secretary of War, and whose office is in the War Department in 
Washington. The officers on duty in the Judge Advocate General's office are 
all lawyers by profession with extensive experience and training in military 
law. In that office the records of the less serious cases are read by at least 
two officers. If they agree that the record is legally sufficient to support the 
sentence they sign a statement to that effect. If they think otherwise, the case 
is referred to the Board of Review, composed of three experienced officers, 
all of whom read the record from beginning to end. The more serious cases, 
those involving death, dismissal of an officer, or dishonorable discharge of a 
soldier not suspended, or a penitentiary sentence, go to the Board of Review 
in the first place. If the Board concludes that a record before it is legally 
sufficient to support the sentence, it so certifies. If it thinks that some error 
or omission injurious to the substantial rights of the accused has been com- 
mitted, it writes a holding to that effect in which it may discuss the facts and 
the law of the case and cite authorities, as in the opinion of an appellate court. 
The record then goes to the Judge Advocate General himself. If he approves 
the holding of the Board of Review, their views are carried into effect, i.e., if 
they hold the record free from reversible error, the sentence is executed; if 
they hold the opposite, it is set aside. If the Board and the Judge Advocate 
General differ in opinion about a case, the Secretary of War decides between 
them. 

It will be seen from the foregoing paragraphs that from every conviction 
by general court-martial there are in substance two successive gratuitous and 
automatic appeals, one to the headquarters of the corps area, division, or larger 
command, which is considered there by the staff judge advocate and the com- 
manding general; and a second to the Judge Advocate General’s Office, which 
is considered there by at least two officers, and in doubtful or serious cases by 
the Board of Review and the Judge Advocate General himself. In each of 
these appeals the record is read from beginning to end by one or more impartial 
lawyers trained in military law as though objection had been made and an 
exception saved to every questionable bit of evidence offered by the prosecution 
and to every doubtful ruling of the court. By these methods military law goes 
far to overcome the disadvantages and possible injustices which may be caused 
by the fact that the actual trial is largely conducted by officers who are primarily 
soldiers and not lawyers. In respect of appeals from an unjust or unlawful 
conviction, the rights of an accused who has been tried by a general court- 
martial are better protected than those of a defendant who has been convicted 
by a federal or state court. 


In a few important cases there is one more automatic appeal. Sentences 
of death, dismissal of an officer, and the sentences in a few other grave cases 
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require the personal confirmation of the President before they may be carried 
into execution. 


When a man has been convicted and his appeal has been decided against 
him, he must serve his sentence. But in those jurisdictions having a modern 
system of penology, the duration of his incarceration will be largely determined 
by his own prior record and his conduct while in prison; and, unless he is a 
habitual criminal, the door is always open for his rehabilitation. The same is 
true of a military prisoner. By Army Regulations his sentence is subject to 
automatic abatement for good conduct.*? It may be at any time and often is 
further reduced by the commanding general of the corps area in which he is 
serving sentence or by the Secretary of War;* and, if his offense was a military 
one not involving moral turpitude, such as desertion, the sentence may be 
wholly remitted and the offender restored to duty as a soldier. A military 
prisoner who has served one-third of his sentence and at least nine months 
and whose character and conduct warrant such consideration may also receive 
a parole and return to his home, provided he can obtain employment and get 
some reputable citizen to act as his “first friend and advisor.’ 


CONCLUSION 
I hope that I have shown by the foregoing comparison that you who have 
young relatives or friends now serving or who will soon serve in the Army 
may feel sure that no wrong can be done by the operation of the court-martial 
system; that military law is not the arbitrary will of a martinet or despot; that 
it is, in every sense of the word, a system of law; nay, that it is more, that it is 


a system of justice. 
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My concept of this war has come to mean a selfless surrender of individual 
comfort and ambition to a mystic faith which draws brave men together. 
Terrible as the consequences may be, it seems, in this snug over-safe corner 
of the world, we must have war that we may realize that our comfortable 
routine is no eternal necessity of things, but merely a little space of calm in 
the midst of the tempestuous, untamed steaming world. High and dangerous 
action teaches us to believe as right beyond dispute of things for which our 
doubting minds are slow to find words of proof. Out of heroism grows faith 
in the worth of heroism. 


We must bear ourselves objectively through this maelstrom that those 
about us and our children may visualize from an age of cynicism and material- 
ism that life has not lost its spiritual meaning. Countless men and women of 
all ages and walks of life must find counsel in faith, that they may go on with 
lifted hearts and a new insight. 


In the problems of constitutional concept and practice we must lift the 
due process of law out of the realm of the abstract, and place it upon its proper 
setting of contemporary fact. We must discipline ourselves to this end by 
impartial, impersonal, orderly, constructive analysis rooted in a deep human 
sympathy, a profound acquaintance with the historical roots of our institutions, 
and wide knowledge of economic conditions and the way they bear upon the 
masses of the people. We must see men in all their humanness struggling 
with the oppressive forces in society to express their right to full development, 
the infinite possibilities in human creativeness; man’s limitations, too. 

Fundamental rights are not matters of individual preference, however 
strongly felt; a free climate of thought is indispensable for the development of 
individual men. In government, the deliberative forces should prevail over 
the arbitrary. Liberty must be valued both as an end and as a means. Democ- 
tacy demands continuous sacrifice by the individual, and more exigent obedience 
to the moral law than any other form of government. If ours is to flower, 
there must be a universal sense of responsible participation. Universal distrust 
creates universal incompetence. Our objective is the making of men and women 
who shall be free, self-respecting members of a democracy — and who shall 
be worthy of respect. The great developer is conscious responsibility. 


These ends can be furthered only if there is a sense of appreciation of 
the function and process of law, together with a subconscious and willed 
respect for lawfully constituted authority. Laws must describe the purpose of 
our societal organization, and be kept attuned to the needs of society to assure 
the continuance of the personality of government as an agency of the people, 


* Note — Dr. Smith is under leave of absence from the University while serving as a member of the armed 
forces of the United States. 
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not a government for the governor. Such adjustments involve no innovations. 
What at times appears as innovation, is, in truth, no more and no less than 
the application of the resources of the creative mind to the perpetual problems 
of attuning the law to the world in which it is to function. These are problems 
which require the technical skill of lawyers and judges. No formulaism and 
caprice can be present in the approach. The task and solution demand a 
sympathetic understanding of the nature of the issues, and the part which 
the legal traditions of yesterday can appropriately play in securing the ordered 
society of today and tomorrow. We must maintain a constant interest in 
finding ways by which the existing machinery of the law can continue to serve 
the good order of society notwithstanding the new stresses to which it is being 
subjected. For what would it avail that judges and lawyers know all the law 
in the ancient books, if they be unaware of the significance of the new experi- 
ence to which those laws are to be applied? In facts quite as much as in legal 
ptinciples set down in law books, we shall find the materials for the legal 
synthesis of ordered progression under law. In that synthesis the law itself 
is but the means to a social end — the protection and control of those interests 
in society which are the special concern of government and hence of law. In 
such a process, the law itself is on trial. Dry formalism must not be permitted 
to sterilize the procedural resources made available to the courts. 


In the procedural field we must be especially vigilant, for in its application 
we are touched by the law, and by that contact are convinced of its whole- 
someness, impartiality, and effectiveness. Pleadings and procedure before the 
tribunals of the governments must be brought within the understanding, and 
speak the experience of ordinary men, free of the blight of justice-defeating 
technicalities. The fundamental basis upon which all rules of evidence must 
rest, if they are to rest upon reason, is their adaptation to the successful develop- 
ment of the truth. And since experience is of all teachers the most dependable, 
and since experience is a continuous process, it follows that a rule of evidence 
at one time thought necessary to the ascertainment of truth should yield to 
the experience of a succeeding generation whenever that experience has 
clearly demonstrated the fallacy or unwisdom of the old rule. We must 
insist that the Bench and Bar institute a procedure for quickly disclosing the 
matters really in dispute between litigants, and for a speedy, inexpensive and 
sensible trial and final determination of those matters. This is the process by 
which the courts and the lawyer serve as the bulwark of rights, and in the 
promotion of liberty. 

The need for its (the law) continuity is to be weighed against the pressing 
demands of new facts, and in the light of the teachings of experience, out of 
which our legal system has grown. We must look for light beyond the law- 
book records of the past to the experience of the world in which we live. Thus 
will be given new strength to free government, and to us renewed assurance 
of the adequacy and endurance of our constitutional system of government 
under law, a government of law and not of men. 
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PROCEDURE BEFORE COMMISSIONS 


By E. R. SLOAN, Topeka 


In the letter advising me of this place and subject on the program, I was 
told to confine my remarks, so far as possible, to State Commissions. 


At the outset, it must be said that there is little or no fundamental differ- 
ence between the Federal or State Commissions, or as we now more appropri- 
ately call these bodies ‘‘administrative tribunals.” 


Before you can formulate a procedure for any tribunal, it is necessary 
that we know and define what we are proceeding to accomplish — the end 
to be attained. We are too often concerned with the incidentals and the imme- 
diate effect, and overlook the fundamentals and the ultimate goal. 


We can not too often refer to the foundation stones upon which our 
government rests and ascertain by plumb line, if necessary, whether we are 
building on the foundation. The foundation stones include the equality of 
man, and the right to life, liberty and the pursuit of happiness, and that to 
make secure these ends, we must be governed by law, and not by men. Our 
forefathers believed that liberty could only be secure under law, and that a 
government of law could only be maintained by the separation of power; 
that is to say, into legislative, executive and judicial. 


The doctrine of the separation of powers attracted the interest of philoso- 
phers and statesmen as far back as Aristotle. The framers of our government 
were engrossed in it. At the suggestion of Jefferson, the principle was written 
in the Virginia Constitution of 1776, and John Adams insisted that it be 
written in the Massachusetts Constitution of 1780, which clearly states the 
ideals and purposes of its author as follows: 


“In the government of the Commonwealth of Massachusetts, the legislative, 
executive, and judicial power shall be placed in separate departments, to the end 
that it might be a government of laws, and not of men.” 


The Constitution of New York contained the same principle, differing 
in form. It is therefore not difficult to understand how the doctrine of sepa- 
ration of powers was adopted as a part of the Federal Constitution without 
debate. The founding fathers believed that if the powers of government were 
kept separate so that one could not control the other, except only as they were 
balanced in the Constitution, that we would necessarily remain a government 
of law, and that liberty would be secure under law. This doctrine, however, 
has not been and cannot be rigidly maintained. The executive, in the per- 
formance of his statutory duties, must construe and apply the law. The legis- 
lature exercises certain kinds of judicial power. The courts reach out and by 
means of a receiver appropriate and take charge of corporations and discharge 
administrative and executive duties. 


In the last fifty years the American people have made great progress in 
industrial and financial achievement, which is the product of large corpora- 
tions. This has presented difficult problems and calls for a more vigorous 
exertion of power. The transportation system, public utilities, manufacturing, 
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insurance and banking, each in its own realm, directly or indirectly affects 
every citizen. The interest of the individual is comparatively small and he 
cannot afford to assert and sustain his rights in the courts. It therefore became 
necessary in order to protect the public interest to set up administrative tribu- 
nals and vest them with powers originally exercised by the three co-ordinate 
branches of government. 


Thus the administrative tribunal came into existence exercising powers 
delegated to it by the three branches of government, which the common law 
lawyer, especially, regarded as an encroachment upon the basic principle of 
our government. Viewed as an orthodox principle, he was correct, but necessity 

ired some form of regulation which included the power to make and 
enforce rules, find facts, and determine causes. 


It is not the purpose of this paper to discuss the merits or demerits of 
the administrative tribunal and little would be accomplished by such a dis- 
cussion, for the system is here, and is a part of our law. The lawyer has been 
late in recognizing it and has given it too little of his attention. As early as 
1916, Elihu Root, then President of the American Bar Association, recognized 
the problem when he said, in his annual address, after calling attention to the 
establishment of these tribunals: 


“There will be no withdrawal from these experiments. We shall go on; 
we shall expand them, whether we approve theoretically or not, because such 
agencies furnish protection to rights and obstacles to wrongdoing which under 
our new social and industrial conditions cannot be practically accomplished by the 
old and simple procedure of legislatures and courts as in the last generation. Yet 
the powers that are committed to these regulating agencies, and which they must 
have to do their work, carry with them great and dangerous opportunities of 
bpp and wrong. . . . A system of administrative law must be developed, 
and that with us is still in its infancy, crude and imperfect.” 


Senator Root, as usual, was correct. The administrative tribunals “do 
furnish protection to rights and obstacles to wrongdoing,” and likewise they 
“carry with them great and dangerous opportunities of oppression and wrong.” 


The power vested in administrative tribunals is limited by two principles: 
First, the delegation of legislative power to promulgate rules and regulations, 
and Second, the method employed must be consistent with due process. 


The first determines the jurisdiction of the tribunal, the second the pro- 
cedure to be followed. 


It is not easy to define the line that separates legislative power to make 
law from administrative authority to make regulations. The legislature must 
declare the law and provide an adequate yardstick for the guidance of the 
administrative tribunal empowered to execute the law. The regulations, rules 
and orders of the tribunal must be reached by due process, that is by notice, 
hearing and proper evidence. It is the responsibility of the court to hold these 
tribunals within the law. Thus the failure of any of the co-ordinate branches 
of government to perform their function presents the danger against which 
Senator Root warned, and an effective and adequate procedure must recognize 
the function which the tribunal assumes to effectuate, whether it be adminis- 
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trative, rule making or judicial determination. The rules of procedure, includ- 
ing rules of evidence, should and of necessity must be different in each case. 


Turning now to this paper, eg before state commissions, we find 
that Kansas supports more than forty different boards and commissions with 
state-wide jurisdiction and with various powers and authority. Some of them 
are purely ministerial. Many of them have the power to hold hearings, take 
testimony, find facts and make rules and regulations. The latter class should 
have the serious attention of the members of the bar. 


The most important commission in the state is the State Corporation 
Commission, and my suggestions are confined to it. Its name has been fre- 
quently changed in order to make a new division of the spoils of office. Its 
jurisdiction includes the regulation of all intra-state transportation, public 
utilities, the sale of securities and the production of oil and gas. In the exercise 
of this jurisdiction it affects the lives of more people and changes the course 
of more money than all of the courts of the state combined. It promulgates 
rules and administers them. It holds hearings and determines whether its rules 
have been violated and enters orders and judgments deciding causes. It there- 
fore exercises the three co-ordinate powers of government. 


The statute requires that the commission must proceed upon complaint, 
which it may initiate, and give notice and grant hearings. It may adopt rules 
and regulations governing its own procedure. 


Chief Justice Hughes, in an address before the New York Bar in 1916, 
said that the justification for these tribunals “is the ideal of special knowledge, 
flexibility, disinterestedness and sound judgment in applying broad legislative 
principles.” To this we will all agree, but how is it to be attained? It is first 
and foremost a lawyer's problem. Nothing will be accomplished by denounc- 
ing boards and commissions. They are, and will continue, to be a part of our 
governmental system and it is the responsibility of the bar who are, or should 
be, students of government to fit these tribunals into our system so that they 
may reach the end which Senator Root and Chief Justice Hughes have so 
well described. 

The Kansas administrative tribunal exercising such far-reaching powers as 
does the Corporation Commission should be a constitutional body. The Con- 
stitution should be amended providing for this tribunal, fixing definitely its 
membership and tenure of office and in general terms define its jurisdiction, 
subject, of course, to proper legislative control. Its members should be 
appointed by the Governor and confirmed by the Senate. The appointments 
should be so staggered that it could not be dominated and controlled by one 
Governor. This would take it out of the realm of politics and it could become 
a tribunal of sound judgment and less subject to pressure groups. A tribunal 
that fixes rates, regulates traffic and equalizes production should be independent 
in the exercise of the authority with which it is vested. 

The administrative tribunal should be required by law to pass upon all 
judicial questions presented to it, and its decisions on such questions should 
be in writing, giving the reasons therefor. This is the first important step in 
the matter of procedure and it is of more importance than most of us think. 
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A tribunal, to perform its mission, should at all times keep clearly within the 
jurisdiction granted it by the legislature and it is as important that it refuse 
to take jurisdiction of causes that are beyond its jurisdiction as that it exercise 
the power conferred. This is the basis upon which the stability of any tribunal 
rests and without such basis, it can hardly be worthy of the name. 


The policy of the Kansas Commission has been to resolve all doubts in 
favor of jurisdiction and, to some extent, it is imposed upon by the regulated 
corporation to make orders which exceed its jurisdiction in order to relieve the 
regulated corporation of responsibility. On the other hand, the failure of the 
commission to definitely declare its jurisdiction works a hardship on some 
regulated corporations. This is especially true in the matter of the registration 
of securities. The commission should be required to determine in each instance 
whether the security offered is one that requires registration and if not relieve 
the party presenting it of the expense of registering such securities. Many 
illustrations could be given but this, I think, is sufficient to present the question. 

The next step in the matter of procedure is one that has been recognized 
by the Commerce Commission of the United States and which I think meets 
with universal approval and that is that persons appearing before such tribunal 
in a representative capacity must meet certain requirements; that is to say, that 
they must be qualified to represent their client and to inform the commission 
on the issue presented. This is the field in which the lawyer should be the 
active participant. The right to practice before the tribunal should not be 
limited entirely to lawyers but it should be limited to those who are qualified 
to inform the commission. A commission that deals with such far-reaching 
subjects as the Corporation Commission of Kansas needs the best information 
that can be obtained and from the standpoint of efficient service, those who 
appear before it in a representative capacity should be qualified. 


If the basic principle I have suggested herein, viz.: An independent tribunal 
compelled by law to pass upon all jurisdictional questions and require those 
who appear before it in a representative capacity to be qualified, the rules of 
procedure would be rapidly and effectively developed. This is the responsi- 
bility of the lawyer. He has spent too much time in the condemnation of 
administrative tribunals and not enough in constructive thought. He should 
be the leader in the proper development of these tribunals, not only for the 
good of his state but for his own selfish interest. Here is a great field of prac- 
tice which is open to the lawyer who will enter therein. 


The other day I was visiting with a businessman and he made a statement 
which I think every lawyer ought to know. He said, “The businessman today 
is constantly confronted with administrative law and when he goes to the 
average lawyer he finds that he knows nothing about this vital subject.” This 
is a condemnation, but in it is a vital suggestion. If the profession is to hold 
its place if administrative law is brought within the realm it was intended to 
serve, it will be done because lawyers awaken to their responsibility as well 
as their opportunity. 
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JUDICIAL REVIEW OF ADMINISTRATIVE 
DECISIONS 


By Puuuip H. Lewis, Topeka, Kansas 


There are few subjects on which there is as wide a variance of opinion 
as the one to which this paper is directed. The reports, legalistic books, and 
legal journals are full of writings advancing theories upon which judicial 
review decisions of administrative tribunals should be based. Many of these 
theories cannot be reconciled. 

Unfortunately the entire field of administrative law has too frequently 
been the subject of emotional approach. The effect of this is apparent in any 
detailed survey in the field of judicial review. Too frequently the matter of 
judicial review has been conceived as a struggle between administrative tri- 
bunals on one hand and the courts on the other to dominate the all important 
work of adjusting human relationships and property rights. Both the pro- 
ponents and opponents of administrative agencies have been guilty of this 
concept and this approach. 

It is the writer's opinion that a rational approach to the problem cannot 
be made unless the basic principle is accepted that administrative agencies 
perform a useful and necessary function. Once this step has been taken it 
becomes not a question of their eradication, but how they can be caused to 
function in such a manner as to assure a fair hearing to those whose rights are 
passed upon by such administrative agencies, a judicial determination of such 
rights, and to safeguard against unlawful interference with such rights. It is 
for the accomplishment of such objectives that the judicial review should 
be designed. 

The ramifications of the subject are so great as to not easily lend them- 
selves to adequate discussion in a paper of the length appropriate for this 
occasion. Of necessity much must be left unsaid which could more easily be 
included than deleted. For the purposes of organization comments herein will 
be confined primarily to discussion of the review of the decisions of adminis- 
trative tribunals in the states, with particular emphasis on Kansas, although 
some references will be made to the rather exhaustive study conducted with 
reference to Federal administrative practices and the judicial review thereof. 

In 1937 and 1938 the Section on Judicial Administration of the American 
Bar Association was headed by Hon. John J. Parker, Senior Judge, Fourth Circuit 
Court of Appeals, and known personally or by reputation by almost every 
practitioner within this state. Among the committees appointed by Judge 
Parker was the Committee on Administrative Agencies and Tribunals, which 
was composed of eminent practitioners and judges. The Committee was 
directed to consider and recommend measures for improvement of the admin- 
istration of justice in matters relating to such agencies and tribunals. On the 
subject of judicial review the committee reported in part at the annual meeting 
in 1938, as follows: 

“The basic question to be answered in considering the question of judicial 
sosteer ia, teow Sos thal Ghe julidady be etheed on passttined tu 0? On tie que 
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tion there are two extremes of viewpoint; one consisting of those who fear and 
distrust the politically appointed boards and commissions, and feel that their 
determinations should be subject to complete review by the judiciary; and the 
other consisting of those who deem the courts incompetent to pass upon technical 
matters that have been decided in the first instance by “experts” on the adminis- 
trative boards. Between these extremes there are many gradations of opinion. 
Undoubtedly the temporary ascendancy of one or the other of these viewpoints 
at the time of the enactment of the various administrative statutes in the several 
states has been the principal cause of the wide variation in the scope of judicial 
review adopted in the same state at different times and on different subjects.’”! 
Variation in the scope of judicial review, referred to in the above quota- 
tion, is excellently illustrated by an examination of the practices a in 
this state. Examples of most of the methods commonly used for judicially 
reviewing administrative tribunal decisions can be found in our own practice. 


One of these methods is complete trial de novo unconfined to the record 
upon which was based the decision of the administrative tribunal. This is 
substantially the method provided in G.S. 1941 Supp. 79-1517 relative to 
inheritance taxes as assessed by the Commission of Revenue and Taxation. 
The appeal is in the nature of an original action filed in any district court of 
competent jurisdiction for a review of the order of the commission and for 
abatement of the tax assessed. The statute expressly provides that “such 
appeal shall be heard as an equity proceeding and shall proceed as an original 
action.” This permits determination by the court of the issues involved upon 
the evidence introduced by the parties in court. The only limitation which 
may rest upon the court is that which will be noted in connection with the 
closely analogous procedure provided for income tax cases. 


Before leaving the subject of judicial review of inheritance tax cases, it 
is interesting to examine the changes effected by the 1941 legislature. G.S. 
1935, 79-1517 did not provide for the extensive review now afforded. The 
older act simply permitted application to any district court of competent juris- 
diction for review of the prescribed orders of the inheritance tax commission. 
In National Bank of Topeka v. State of Kansas, 146 Kan. 97, it was held that 
the review then prescribed did not authorize an original action by the district 
court, and that no appeal would lie from the District Court to the Supreme 
Court of the State. While the decision deals primarily with the right of appeal 
to the State Supreme Court the inference would seem to follow that the scope 
of a review as originally prescribed would be much more limited than is an 
appeal by original action as is now provided. 

Administrative decisions relative to income taxes are appealable in much 
the same fashion as that provided with reference to inheritance taxes. Under 
G.S. 1935, 79-3227 appeals from such decisions may be taken to the District 
Court of the county in which the taxpayer resides or has his principal place 
of business, or by a non-resident of the State of Kansas to the District Court 
of Shawnee County. It is similarly provided in this statute that the appeal 
shall be heard as an equity proceeding and shall proceed as an original action. 
On its face it would appear that the District Court had full power to hear all 
evidence pertinent to the issue and determine such issue unfettered by any 
1. Reports of American Bar Association, 1938, Vol. 63, page 624. 
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findings, orders or other determinations of the administrative tribunal, save 
and except that all papers and reports constituting a part of the files of the 
Tax Commission are made admissible in evidence by the statute. 

But that is not correct. In the Report of the Committee on Administrative 
Procedure appointed by the Attorney General it was stated:* “In many cases, 
statutes define the role of the judiciary; but to a very considerable degree, 
judicial review of administrative action is molded by the Courts. Theirs is the 
power of final interpretation of the statutory guides, and theirs the power to 
provide judge made remedies when statutes are silent . . . at some times the 
Courts have been criticized for reviewing too much; at others, for reviewing 
too little. But both the enlargement and limitation of the area and scope of 
judicial review have been in large measure determined by the Courts.” 


Self-imposed limitation on judicial review is excellently illustrated by 
Union Pacifu R. R. Co. v. State Tax Commission, 145 Kan. 715. From an 
order of the Commission finding a certain tax due, an appeal was taken to the 
District Court, a full hearing held and findings of fact and conclusions of law 
entered by the District Court. One conclusion of law was that the “method” 
of allocation adopted by the Commission was, as to the taxpayer, “imprac- 
ticable and unequitable,” and worked an “undue hardship upon the taxpayer.” 
Another conclusion determined the correct method of computing the tax and 
still another determined that there was no tax due. Upon the appeal the State 
Tax Commission urged that if its order be held of no force, the matter should 
be remanded to the Commission. After discussing the functions of the Courts 
in administrative procedure, the Court concluded: 

“We prefer to give Section 27 pertaining to appeals an interpretation that 
wilh eunllk Gull Get Gatety &, ond & hel Cet on in a case as is 
now before us the function of the district court is limited to determining whether 
the final order made by the tax commission 0: d unreasonably and arbitrarily 
..«, and that on appeal the district court is without power to make an independent 
finding as to the amount of tax due or not due.” 

It would ap that the cited opinion would apply with equal force to 
appeals from orders imposing inheritance taxes.* It is important to note that 
even under statutes giving apparent complete right of review and determina- 
tion, the Courts of the state confine themselves to performing strictly judicial 
functions and will carefully avoid encroaching upon the legislative and execu- 
tive duties of the administrative agencies. 


Judicial check on orders of the Corporation Commission relative to securi- 
ties is provided by authorization of original actions in the District Court to 
set aside findings or orders of the Commission.‘ The hearing before the 
District Court is not confined to the Commission’s record but is statutorially 
restricted in that the vacating or setting aside of the findings or orders are to 
be upon the ground that said findings or orders are unjust and unreasonable. 
Under the view expressed in Union Pacific R. R. Co. v. State Tax Commission, 
supra, the scope of the review in speculative security cases is substantially the 
7 Rempel tna gt Camels coal the Neal of Posearel corso Yaroor Rescate 

Tribunals and to Suggest Improvements n. 


8. G.S. 1941 Supp., 79-1817. 
4. G.S. 1985, 17-1248. 
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same as in inheritance or income tax cases. Any distinction is more apparent 
than real. 

Another method of judicial review is that whereby the reviewing court 
is limited to a consideration of the record made in the administrative tribunal, 
but is not limited in the determination of issues. Such a review is accorded 
in Kansas in appeals from awards made by the Workmen’s Compensation 
Commission.’ In these cases the District Court has full discretion and power 
as if originally the trial court, subject only to the prohibition against introduc- 
tion of new evidence. The District Court makes findings of fact and conclu- 
sions of law and may independently judge the weight to be given to the 
evidence as revealed by the record made before the Commission.* 

It might appear that the scope of the review accorded in workmen's 
compensation cases is inconsistent with the rules announced in Union Pacific 
R. R. Co. v. State Tax Commission. It is not the writer's view that such a con- 
clusion follows. While workmen's compensation commissions are considered 
and classified as administrative tribunals, their functions are principally judicial. 
As a result the judicial issues presented on review are much broader and more 
nearly encompass the entire proceedings. 

Review upon the record made in the administrative tribunal and with 
limited appellate powers is probably the most prevalent type of judicial review 
in this field. Such is provided for appeals from the State Corporation Com- 
mission in the public utility field." The scope of the review is thus defined 
by statute: 

“Said proceedings for review shall be for the purpose of having the lawful- 
ness or reasonableness of the original order or decision or the order or decision 
on rehearing inquired into and determined and the district court having said cause 
shall have the power to vacate or set aside such order or decision on the ground 
that such order or decision is unlawful or unreasonable.® 
The statutory provision was interpreted by our Supreme Court in Southern 

Kansas Stage Lines v. Public Service Commission, 135 Kan. 657. The syllabus 
of the Court in that case reads: 

“In an action to set aside and enjoin an order of the public service commis- 
sion which granted a certificate of convenience and necessity for the operation of a 
truck line een Wichita and the Kansas-Oklahoma state line, and certain 
intermediate points, the record examined and held that the findings and order of 
the commission was sustained by evidence; that the record fails to show that the 
commission’s order was either unlawful or unreasonable, that the trial court was 
without jurisdiction to substitute its judgment for that of the commission, and that 
the injunction granted must be set aside.” 

Expanding upon the authority of the Court to vacate orders by virtue of 
their “‘unreasonableness,” the Court states in the opinion: 

“It is not so easy to define what is meant by the term ‘‘unreasonable” as used 
in this statute. The act itself prescribes no standard by which to test the validity 
of an order of the commission assailed on the ground that it is unreasonable. In 
Railroad Co. v. Utilities Commission, 95 Kan. 604, 615-622, 148 Pac. 667, the court 

* GeSinse awards oF Tolings’ of the commission to the district court ef the county where the cause of 
action arose upon questions of law and fact as presented and shown by of 
and proceedings as presented, had and introduced before the commission.” 

6. Orendae v. Kaw Steel Const. Co., 181 Kan. 366. 


1. G.8. 1985, 66-118¢, 66-118d. 
8, G,S. 1985, 66-118d. 
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dealt at some length with the legislative use of the words “unreasonable” * * * 
The word is most commonly used by lawyers and judges as a ualifying adjective in 
such expressions as “unreasonable time,” “unreasonable delay,” “unreasonable 
force’’ and the like, in which sense it means “more than fair and roper under 
the circumstances.” Ordinarily the question whether such time, jibe or force, 
was more than fair and t under the circumstances is left for the determination 
of the triers of fact, w. court or jury. It is only when such determination 
is so wide of the mark as to be outside the realm of fair debate that the courts 
may nullify it. The same regard should be given to the informal conclusions of 
fact made by the public service commission. Where its findings of fact are based 
upon substantial evidence and the other matters shown by the record with which 
that tribunal is authorized to deal, a court is not justified in setting its orders aside 
because the record shows that a different order or decision than the one made by 
the commission could fairly have been based thereon. Indeed there are narrow 
limits of the authority which the legislature could confer on the court to deal with 
the sort of powers which may properly be vested in an official board like the 
commission.’ 


So much for a resurvey of the more important judicial reviews provided 
by Kansas statutes. Again referring to the Report of the Attorney General's 
Committee, it was therein stated: 

“In the language of judicial review sharp differentiation is made between 
questions of law and questions of fact. The former, it is uniformly said, are 
subject to full review, but the latter, in the absence of statutory direction to the 
contrary are not, except to the extent of ascertaining whether the administrative 
finding is supported by substantial evidence. The question whether the administra- 
tive finding of fact rests on substantial evidence, it is said, is really a question of 


law, for a finding not so supported is arbitrary, capricious and obviously 
hae A sae 


While certainty of statement is difficult if not impossible it would appear 
that the general standards suggested in the above quotation govern judicial 
reviews in the administrative field in Kansas, save and except in appeals from 
orders of the Workmen’s Compensation Commission as already noted. While 
definitive language is difficult to find, the income tax case cited® appears to 
establish the right to relief when the administrative agency indulges in an 
erroneous conclusion of law. The necessity of substantial evidence to support 
the fact determinations of the administrative tribunal is suggested in the public 
utilities case.”° 

Beyond this our Supreme Court has seen fit to restrain the Courts in their 
exercise of judicial powers of review — and this is true even where the statute 
does not by its language so limit judicial authority. It is problematical as to 
whether the statutory reviews as now provided furnish any real remedies to 
aggrieved parties which they do not have in the absence of prescribed methods 
of appeal and review.” 


Natural inquiries suggest themselves. Should judicial review be changed, 
enlarged or restricted? If change is desired, should the change be brought 
about by statutory enactment or by action of the courts themselves? Should 
a uniform statute or code be adopted to govern all judicial reviews of admin- 


9. Union Pacific R. R. Co. v. Tax Commission, 145 Kan. 715. 

10. Southern Kansas Stage Lines v. Public Service Commission, 135 Kan. 657. 

11. See discussion of “Nonstatutory Review,” pages 80 to 83 inclusive, Report of Attorney General’s 
yee It is noted that appeal procedure under Kansas statutes has been of the nature of petition 

or injunctive relief. 
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istrative procedure, or should separate provisions be enacted for each agency or 
tribunal? Opinion is sharply divided. 
Taking the extensive Report of the Attorney General’s Committee as a 
yardstick, it would appear that agreement can be reached on certain general 
propositions: 
1. That some form of judicial review is desirable.’ 
2. Judicial review “should not be too broad and searching or it will 
hamper administrative efficiency.”™ 
3. Judicial review should be utilized to “check—not to supplant — 
administrative action.’”* 
4. The Courts in performing the function of judicial review should 
“speak the final word on interpretation of law, both constitutional and 
statutory.””*® 
5. “Judicial review may also be expected to require from the administra- 
tive branch fair consideration in its adjudications.””** 
6. “Judicial review may be expected to check extremes of arbitrariness or 
incompetence in administrative adjudications.”"** 
Wherein then does the division of opinion lie? Omitting consideration of 
minor issues, the chief variance of view appears to lie in the extent to which 
the reviewing court will examine and consider the evidence and the factual 
determination made by the administrative tribunal. 
One view (as expressed in the majority report of the Attorney General's 
Committee) is that the Courts should not disturb factual conclusions reached 
by the administrative body if supported by substantial evidence. Apparently 
this is the self-imposed rule adopted by the Courts of this state. The other 
view is that the reviewing court should have and assert the power of reversal 
or vacation of administrative orders and findings where they are “manifestly 
incorrect.” Those advocating the last stated rule feel that “though the judiciary 
cannot be expected to do the work of administration, it should be utilized to 
protect against clear error.””* 
As it is the privilege of everyone to adopt a position on every controversial 
issue, it appears to the writer that great merit can be found in the suggested 
expansion of the scope of judicial review. From a practical standpoint the 
review would not be more burdensome as an examination of the record is 
required in any event. The perhaps over conscientiousness heretofore displayed 
by the Courts does not indicate that the expanded power would be abused. 
And lastly, until stabilization and reform in procedure before administrative 
tribunals has been effected, a more comprehensive check or control seems 
desirable, if not necessary, to insure fairness in administrative adjudications. 
12. “The Co and judicial practice has ordinarily been to provide judicial review for adminis 
trative by constituton or not. The Committee 
be wise. eae Pe Geeks aaly Shee Cpe eve compming pues of yay Se is course. 
Pye Ey ry Se 4 Ee 
action results.” Page 80 Attorney General’s Committee on Administrative Procedure. 

13. 209, Report of Attorney General’s Committee, additional views and recommendations of Messrs. 
McFarland, Stason and Vanderbilt. 

14. Page 77, Report of Attorney General’s Committee. 

15. Page 18, Report of Attorney General’s Committee. 

16. Page 78, Report of Attorney General’s Committee. 

17. Page 78, Report of Attorney General’s Committee. 


18. From additional views and Recommendations of Messrs. McFarland, Stason and Vanderbilt, page 212, 
Report of Attorney General’s Committee. 
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Is statutory definition of the Courts’ function advisable? The majority 
of the Attorney General’s Committee felt not. Undoubtedly they were influ- 
enced by the restraint heretofore evidenced by reviewing courts — particularly 
the Supreme Court of the United States. The minority felt that statutory 
enactment was desirable — undoubtedly influenced by the same factors and 
fearing that the courts would hesitate or refuse to exercise such control unless 
directed to do so by legislative enactment. Attention is called to the interesting 
recommendations of the Committee on Administrative Agencies and Tribunals 
of the Section of Judicial Administration of the American Bar Association, 
which committee directed its energies to administrative law as practiced in the 
several states. In 1939 this committee completed an exhaustive study and rec- 
ommended in part: 

1. That the method of judicial review of the determinations of state adminis- 
trative tribunals should be prescribed in a single uniform statute containing the 
following features: 

(a) That the oa court should be authorized to determine all questions 
of law, but that, except so far as a contrary rule may be constitutionally necessary 
in cases involving alleged confiscation of property or violation of other constitu- 
tional rights, the findings of fact made by the administrative tribunal should be 
subject to reversal only if unsupported by substantial evidence or clearly erroneous. 

(b) That the review should be confined to the record made before the 
administrative tribunal, except as the Court, for good cause, may permit the taking 
of additional testimony before the tribunal itself ; 

(c) That the review in all cases should be by a judge without a jury.’’! 
While the language used does not conform precisely to that used by 

Messrs. McFarland, Stason and Vanderbilt, the recommendation does adopt 
the principle that the reviewing court can set aside findings of fact if “clearly 
erroneous.” 


The report of the Committee on Administrative Agencies and Tribunals, 
referred to above, recommends a uniform statute to cover all administrative 
reviews. The soundness of this recommendation can be legitimately contested. 
Certainly it will not work unless provided as part and parcel of a code or 
statute making uniform administrative practice in the same jurisdiction.” 

The extent, formality and completeness of hearings and records now vary 
widely in the numerous bodies, commissions or officials performing adminis- 
trative functions. It is also true that the importance and numerity of adjudi- 
cations vary widely. An alternative is suggested in the minority report of the 
Attorney General’s Committee — an organized, if not a uniform statute, with 
such special provisions as to the scope of the reviews of the several administra- 
tive bodies as the legislature may deem advisable. It is manifest that the 
present method of piecemeal statutes leads to confusion and presents the 
danger of loss of important rights through procedural errors or misinterpreta- 
tions and understandable mistakes. 

Before disposing of the uniform statute recommended by the Committee 
on Administrative Agencies and Tribunals, the attention of interested parties 
is called to two provisions of the uniform bill recommended.” The first deals 


19. Report of American Bar Association, Vol. 64, 1939, Page 431. 

20. The recommendations of this committee contemplate uniformity of procedure, practice and review. 

21. ome Uniform bill is found in Reports of American Bar Association, Vol. 64, 1939, pages 482 to 434, 
inclusive. 
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with required findings of fact by the administrative agency. While this falls 
more particularly within the subject of practice and procedure, it is extremely 
important in review cases. It reads: 

(4) Findings of Fact. Every decision of an administrative agency shall 
be accompanied written findings of fact which shall state concisely and 
explicitly, and without recitals of evidence or arguments, the ultimate conclusions 
reached by the agency upon all contested issues, together with its findings upon all 
controverted questions of fact on which ultimate conclusions rest.” 

The other deals with the opportunity to take additional evidence after 
administrative adjudication, and provides: 

(3) Additional Evidence. If application is made to the Court for leave to 
adduce additional evidence, and it is shown to the satisfaction of the court that 
such additional evidence is material and that there were reasonable grounds for 
failure to adduce it in the proceedings before the administrative agency, the court 
may order such additional evidence to be taken before such agency, upon such 
terms and conditions as to the court may seem proper. The agency may modify 
its findings by reason of the additional evidence so taken, and Shall file with the 
court the additional evidence together with its modified or new findings, if any.” 
This paper does not — to deal with one important issue existent in 

judicial review — the lawfulness of the administrative action and the validity 
and extent of administrative authority. The constitutional authority of the 
creative act, the extent of statutory authority conferred, extent of authority 
exercised, and the legality of procedural steps and compliance therewith are 
proper subjects for court consideration. As these are not so controversial in 
their nature, they have been passed over. 


It is also pertinent to observe that judicial review cannot well be considered 
independently from administrative procedure and practice. The need and 
utility of judicial control varies inversely to the standards of a by the 
administrative bodies. Standards of practice do not mean mere formal rules of 


procedure, but also judiciousness of approach, fairness in purpose and freedom 
from pressure. 

It is encumbent upon the bar of this and other states to take a direct interest 
in administrative tribunals, to recognize their utility and importance of func- 
tion, and to assist in the efficient performance of their duties and to see that 
fairness and fair dealing underlie their administrative adjudications. 
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THE TRIAL OF A WORKMEN'S 
COMPENSATION CASE 


By ErsKINE WYMAN, Hutchinson, Kansas 


The presentation of evidence in the trial of a workmen’s compensation 
case is no different in the general nature of its procedure than that of any 
other case, with the possible exception that the Supreme Courts of practically 
all the states have held that the hearsay rule is to be relaxed in certain instances 
where there is some supporting direct evidence. The procedure leading up to 
the trial has been simplified to accomplish the purpose of the law. The trial 
of a compensation case simply concerns a trial pertaining to one of the many 
branches of clientele ramifications that confront every lawyer during the course 
of his practice. It has occurred to me that understanding the trial of a com- 
pensation case would be made clearer if attorneys understood better the reason 
for a workmen’s compensation law and the history which has led to workmen's 
compensation legislation. 


Attorneys are frequently called upon to advise their clients, especially 
employers and persons about to become employers, as to the reason for work- 
men’s compensation legislation. Many employers or persons about to become 
employers, who are not advised as to the facts, consider workmen’s compensa- 
tion an imposition and extra expense which has been imposed upon them 
through radical social legislation. An employer with this feeling demonstrates 
that he has not been counseled or is not familiar with the history on the subject. 
He is not familiar with what employers have gone through in the former 
periods of our industrial history. As stated in a Wisconsin case, the law is 
founded upon the principle of insurance, and is in no sense a pension, or 
bounty, or gratuity. On the other hand, it was never intended by its most 
ardent advocates to give full remuneration for a loss of wages, because this 
would remove the inducement of working men to exercise care and caution 
and the desire to go back to work. It has been stated by many Supreme Courts 
that injuries to workmen might be cataloged with breakage and wear and tear 
of machinery and equipment, all of which costs are borne and arranged to be 
paid for by the ultimate consumer. Compensation expense should be set up 
by employers to be paid for by the ultimate consumer. 


Workmen’s compensation legislation is not the advent of recent social 
legislation. The first — at a compensation law was made by Germany 
in 1884. England made its first attempt in 1897. Practically all of the countries 
of Europe, the provinces of Canada, and Australia, had enacted compensation 
laws 10 years or more before the first attempt was made in the United States. 
Massachusetts was the first state to take action. Its legislature appointed a 
commission to investigate the subject in 1903. It enacted no law until 1911, 
in which year 10 states, including Kansas, passed workmen’s compensation 
legislation. At the present time, every state in the Union has a compensation 
law except Mississippi. Whenever the word compensation law is used in this 
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paper, workmen’s compensation is meant. 


A lawyer can advise his employer client that prior to the enactment of a 
compensation law, Court dockets were cluttered with common law suits for 
damages against employers. Employers were subject to losing large amounts 
of time defending actions in Court rooms. The amounts paid out in damages 
and attorneys’ fees were enormous; many times causing bankruptcy of 
employers. Injured workmen and their families were left destitute and became 
public charges. Recovery of damages was obtained only after long periods 
of time, and then in only about 30% of the cases. Workmen’s compensation 
laws are the result of the efforts of employer and employee to correct these 
situations and many others. 


Lawyers can advise their employer clients that they have the following 
advantages under the workmen’s compensation law as compared to those 
employers who do not operate under the law. Under a statutory suit for 
damages resulting in wrongful death, a maximum of Ten Thousand Dollars 
can be recovered. Under the compensation law, Four Thousand Dollars, plus 
One Hundred Fifty Dollars funeral expenses, and not more than Five Hundred 
Dollars medical expense, is the maximum recovery. This amount may be less, 
depending upon the average annual earnings. For personal injuries received 
in an accident, the sky is the limit on the amount that can be obtained in a 
statutory suit for damages, except where Supreme Courts put on the brakes. 
Under the compensation law, a limit is placed on the amount recoverable as to 
loss of, or loss of use of, bodily members. These are known as scheduled 
disabilities. For general disability, such as a back injury or injuries outside of 
the schedule, 415 weeks’ compensation at the maximum of Eighteen Dollars 
a week, plus Five Hundred Dollars medical expense, is the maximum which 
may be recovered against its employers operating under the compensation 
law. In other words, $7,970 in case there is total permanent disability, and the 
maximum of $18 a week compensation applies. 


Under the Kansas law, certain employers are automatically under the 
compensation act. The law requires, however, that an employer operating 
under the act must secure the payment of compensation by either taking out 
insurance to cover his liabilities, or that he qualify in the office of the com- 
pensation commissioner as a self-insurer by proving his financial ability to 
carry his own insurance. It is now required by the Commissioner that an 
employer prove that he has at least Three Thousand Dollars in quick assets 
over and above all exemptions, debts, and liabilities before he is allowed to 
operate as a self-insurer. The amount required, of course, depends upon the 
number of employees and the hazards involved in the industry. Inquiry has 
been made of the Commission’s office several times by attorneys as to what 
the penalty was to an employer who failed to qualify either by taking out 
insurance or qualifying as a self-insurer. The answer is that the law provides 
no penalty; however, it is my curbstone opinion that even if under the law an 
employer is automatically under the act, if he does not take out insurance or 
qualify as a self-insurer as required by law, the employee may, if he so desires, 
either proceed against the employer in a statutory suit for damages, or under 
the compensation law. The Commissioner's office does have in the neighbor- 
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hood of five hundred employers a year elect and qualify to come under the 
compensation act even though they would not automatically be under the act 
because of having five or more employees engaged in a hazardous occupation. 
These employers elect to qualify under the act because they want to obtain the 
advantages against statutory suits for damages which the law provides. 


Under the Kansas law, claims for compensation due injured workmen 
may be settled, tried and disposed of by two different modes of procedure. 
There is another mode, that of arbitration, but it has not been used for several 
years, and has been found impracticable. The first method of procedure is 
that of settling a claim by agreement. The law provides that the employer 
and employee may get together and agree on the amount of compensation 
due. The agreement is set forth on a form made up by the Commissioner's 
office. The agreement must be accompanied by a current medical report made 
by a qualified physician and completely describing the nature and extent of 
the injury. The agreement made must comply with what the law requires 
be paid, or as to the percentage of disability set forth by the physician making 
the report. Some attorneys and employers have had the idea that in settling 
a case by agreement, they should be allowed to settle the case for whatever 
amount they feel the injured party and the employer can get together on. For 
instance, the law requires 150 weeks’ compensation at the compensation rate 
for loss of a hand. Employers have asked that a settlement be made for less 
than 150 weeks, because the employee says he is willing to accept the same. 
Our Supreme Court has held that it is the duty of the Commissioner's office 
to pass upon each settlement agreement, final receipt, and release of liability. 
It is the Commissioner's duty to see that the law is followed. A settlement 
agreement becomes effective twenty days after it is received and filed in the 
office of the Commissioner, unless the Commissioner disapproves it before that 
time. The law further provides that a settlement agreement, final receipt, and 
release of liability may be set aside within one year after it is approved. Our 
Supreme Court has held that such final receipt and release of liability may be 
set aside because of mutual mistake or fraud. I desire to call this particular 
point to attorneys representing clients who are about to make a settlement 
agreement and sign a final receipt and release of liability. The law requires 
that a claim for compensation must be made within 120 days after the accident 
or last payment of compensation. Unless this claim is served upon the employer 
as required by law, an injured employee executing a settlement agreement, final 
receipt, and release of liability does not have one year in which to set aside 
such settlement agreement as provided by law, but he only has 120 days from 
the date of the accident or last payment of compensation. Many claims have 
had to be denied because of lack of jurisdiction when the injured employee or 
his attorney thought he had a year in which to bring an action to set aside a 
settlement agreement, final receipt, and release of liability. 


The other mode of procedure in disposing of a compensation claim is that 
of having a hearing before the Commissioner, the testimony transcribed, and 
an award made. An award becomes final as of the date of its issuance unless 
appealed from within 20 days. The only exception is where a running award 
is made, and an application to modify, either as to increase or decrease of 
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compensation, is made. Where, however, an award is made and the final 
payment is tendered and accepted, the award becomes final as of the date of 
the acceptance of payment, and no further compensation can be recovered 
by reason of that particular injury. 


It might be interesting to know that during the fiscal year 1941, the Com- 
missioner's office passed upon 3,362 cases which were settled by agreement. 
The costs to the employer for filing each agreement was $1. There were 756 
cases heard by the Commissioner and the two examiners in which awards were 
made. Of the number of cases in which awards were made, there were 174 
contested cases. 


The complaint is sometimes heard that lawyers receive too great a pro- 
portion of compensation paid injured workmen in the form of attorneys’ ies 
A complaint of this kind was heard by me at an institute of the American 
Federation of Labor held in Manhattan, Kansas, about a year ago. These 
statistics prove that of 3362 compensation claims disposed of during the fiscal 
year 1941, there were only 4% of the cases in which an attorney was involved 
at all, let alone the payment of attorneys’ fees. The Kansas law makes no 
reference to attorneys’ fees except that no attorney's fee can be made a lien 
on compensation due unless a contract has been approved by the Commissioner. 
The Commissioner has made a ruling that he will not approve an attorney's 
fee for more than 25% of the amount of compensation due. The practice has 
been growing, however, among attorneys of making contracts with their clients 
and not submitting such contracts for approval. In a lot of instances, complaint 
has been made to the office that 50% and even more of the compensation 
recovered is being taken as attorney's fees. The complaint is growing so 
frequent that many attorneys representing employers are demanding that either 
the Commissioner make a ruling that no fees are payable unless a contract is 
approved by the Commissioner, or that the legislature pass an act limiting the 
amount of attorney’s fees that can be recovered and requiring that all contracts 
be approved by the Commissioner. Personally, this Commissioner has no 
desire to be the buffer between an attorney and client as to fees in compensation 
cases. A short time ago attorneys representing some employers and attorneys 
representing some insurance carriers were insisting that the office do something 
to correct what they claimed to be a growing flagrant situation as to attorneys’ 
fees. Another purpose of the compensation law was to obtain speedy action 
in the disposal of claims. The number of cases disposed of per year by agree- 
ment or by award is testimony to the speed in which claims are disposed of. 
Twenty days’ notice is all that is required to bring a contested case to hearing. 
There has been some agitation in the legislature to amend the law by making 
contested cases triable in the District Courts and not before compensation 
Commissioners. I have not been called upon to discuss that method of the 
trial of a compensation case. I will, however, take the liberty of volunteering 
these statements gleaned from the experience obtained during my office as 
Commissioner. Several states have tried it and reverted to the original proce- 
dure of having the matter originally heard before a commission. Anyone 
familiar with all the routine procedure in the operation of the office of com- 
pensation Commissioner and the technicalities of calculating compensation 
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is easily convinced that such a change would be a mistake, and when I make 
these statements, I full well understand that the tenure of office of any Com- 
missioner is short. All labor organizations oppose such a change. 


I would not want to suggest that the trial of a compensation case 
requires any more extensive preparation than the trial of any other case. It 
does require extensive preparation in the technical preparation of medical 
testimony. As far as an attorney representing a claimant is concerned, it is 
not necessary that there be a large number of witnesses. This Commissioner 
has heard many cases in which the claimant himself and one physician was 
all the testimony introduced. It is not necessary that a claimant testify over 
and over again as to the circumstances surrounding his injury or the extent 
of his pain and suffering. I do not believe it would be out of the way for me 
to make this observation when we are all meeting here as lawyers, and that is 
how surprising it is to me that many lawyers representing both claimants and 
respondents show absolute lack of preparation or fail to bring out the points 
which are favorable to their side of the case. As far as a compensation case 
is concerned, the whole result of the case depends generally on the medical 
testimony produced. At this particular juncture, I believe it should be men- 
tioned that out of the total costs to an employer or insurance carrier in pay- 
ments made under the compensation law, about $1 out of every $3 goes to a 
physician. It must be remembered that a physician is not familiar with Court 
procedure, or what part of his testimony is valuable, or what part is invaluable. 
Lawyers generally are not versed in physiology and human anatomy. A lawyer 
getting ready to represent a claimant or employer should arrange to send him 
to a competent physician and one who has a good reputation in the com- 
munity. The physician should be told that his examination is being made for 
the purpose of having him testify in the case, and that his examination should 
be made with the idea of being able to testify into a written record as to his 
findings and conclusions concerning the disability involved. The attorney 
should confer with the physician and apprise him of the questions he will be 
asked, including hypothetical questions, and obtain from the doctor the 
answers he expects to give to the questions. It is surprising how few attorneys 
know how to ask a hypothetical question in a case. Many attorneys appear 
before the Commission who have already written out their hypothetical ques- 
tions in order that all parts of the history of the case, and the examination 
made by the physician will become a matter of record. It is my experience 
that this is good practice, until the art of asking a hypothetical question has 
been mastered. It keeps the physician testifying from becoming confused on 
the witness stand, and it aids him on cross-examination in defending his 
position. Back injury cases are the most difficult for a Commissioner to decide. 
Generally the symptoms are all subjective; that is, the patient complains of 
pain, but nothing can be seen or found to substantiate the complaint. The 
best test as to whether or not a patient has pain in the back is the test applied 
to see if there is muscle tension or muscle spasm. During the trial of many 
cases, I have had a physician representing the claimant examine the patient 
while the trial is going on and say he can feel muscle tension and muscle 
spasm, only to be followed by a physician representing the respondent who 
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states he is unable to find any such evidence. In the trial of a back injury case, 
it is best that the testimony of an orthopedic specialist be obtained. These men 
have learned to give many tests, including straight leg raising and others, and 
apply their tests in such a way as to convince themselves as to whether or not 
a patient is malingering. Another point to be remembered is this: A patient 
may not have muscle tension or muscle spasm at the time of an examination 
because he has been resting and the muscles have relaxed. An attorney should 
request that the physician examine the patient after exercising rather than after 
resting before pronouncing his opinion to be given in the trial of a case. 


Another point on which an attorney should advise a physician, whom he 
expects to use as a witness, is that of cautioning the physician to control his 
emotions and temper. Physicians sometimes misunderstand cross-examination 
by interpreting it to be a questioning of their integrity or ability. Some physi- 
cians are also sensitive generally, and dislike appearing in Court. It also appears 
that many lawyers take great delight in ruffling the emotional feelings of 
physicians. The physician is the best witness who states his answers in the 
form of an opinion in brief, concise language, and never allows himself to 
become emotionally upset by questions propounded to him by attorneys. Many 
times physicians make long explanatory answers which not only are unneces- 
sary, but get them into trouble. 


At the expense of using too much time, a few remarks should be made 
on the matter of rating the percentage of disability or preparing your case 
for trial to prove rating on the percentage of disability. As to scheduled 
injuries, the law provides for payment of compensation to cover either a loss 
of a member or, a loss of use of the member. It is when there is a loss of 
use of a member that the percentage must be established. Unless a physician 
is prepared ahead of time to give his opinion on this question, he will be very 
much confused. There is no formula which can be laid down to be followed 
in any given case. The whole thing must be based on an opinion. An opinion, 
as we all know, is merely a guess dressed in evening clothes. At a convention 
of compensation Commissioners held in Richmond, Virginia, about a year ago, 
physicians from New York, Wisconsin, and Ohio each gave a lecture on how 
to determine percentage of loss of use or disability. At the conclusion of the 
lectures, a man was brought in who had had a crushing injury to his arm. The 
three lecturing physicians were asked to examine the arm and place their 
opinion as to the loss of use in a hat, so that none of them would know how 
the other rated the disability. At the conclusion, one estimated the loss of 
use at 15%, another at 50%, and another at 75%. This illustration demon- 
strates the difficulty confronting a Commissioner in rating disability. A prospec- 
tive witness, namely a physician, should be advised prior to a trial that he 
will be called upon to rate the percentage of loss of use by giving his opinion. 
As assistance to him, he should be told, as Courts have concluded, upon what 
he should base his opinion. For instance, assume that the man has a crushing 
injury to the distal phalanx of the index finger. If the man has lost the index 
finger altogether, he would be entitled to 37 weeks compensation. Assume 
he did not lose the finger, but only had the crushing injury to the distal phalanx. 
The physician should be told that assuming the injured party was a laboring 
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man, who might be called upon to do any kind of manual labor, skilled or 
unskilled, what in his opinion would be the percentage of loss of use in the 
finger to perform labor. The rating in my opinion is not to be made on his 
iperdentage of loss of use to do the work he was doing at the time of the 
accident, but to cover the loss of use to do any kind of manual labor, skilled, 
whether it be common labor, a packing house worker, an oil field worker, or 
a skilled mechanic. In the trial of a case, I have adopted the policy of asking 
the witness to assume that the injured party might be called upon to do work 
as an oil field worker, a packing house worker, a ditch digger, or skilled 
mechanic, or any kind of labor such as the term is generally used, and fusing 
all of these ideas together, give his opinion as to what the loss of use of the 
injured member is to perform labor. 


An attorney from here in Wichita who handles the litigation in work- 
men’s compensation cases for a number of employers and insurance carriers 
disagrees with this method of obtaining the evidence to rate a disability. As 
an example, he argues, suppose the man was a violin player and incurred a 
loss af use in the hand he uses in fingering the strings. It is his argument 
that the loss of use would be greater than if he had been a person who does 
manual labor only. The only answer to this argument I can think of is, that 
if the man had lost his hand, the law allows 150 weeks’ compensation whether 
he is a violin player or not. However, there are exceptions to all methods 
when it comes to rating disability, and in my humble opinion where there is 
a “loss of use” to the hand of a violin player that fact could be considered 
in rating the percentage of loss of use. Under the law, the witness, generally 
a physician, is not allowed to consider that the injury to a finger might cause 
some loss of use to the whole hand. His opinion must be confined to the 
finger or to whatever scheduled member is involved. The opinions of several 
witnesses testifying might be of considerable variance, but such opinions do 
put testimony in the record upon which the Commissioner can make his guess. 


In rating a general disability, that is, one outside the schedule, such as a 
back injury, the physician making the rating should be advised ahead of time 
that he will be called upon to make such rating on the basis of the percentage 
of disability the injured party has to perform labor. For instance, as far as 
the general performance of common labor is concerned, a man may have such 
a disability that he cannot hold down any job which calls for lifting or straining 
of any kind. I have always gone on the assumption that the percentage should 
be rated some place between zero, when a man is helpless, and 100% when he 
is able to do work. The question always arises as to whether or not some 
percentage of credit should be given to the fact that while the man is a 
common laborer and cannot use his back whatsoever, he does have the use 
of his arms, his legs, and the sight of his eyes. Generally after a physician 
has testified for one side or another in a case, I have propounded a question 
myself, including the elements just stated, and then om the physician to give 
me the benefit of his opinion as to percentage of disability to perform labor. 
Our Supreme Court has never been called upon in a case to give its opinion 
as to how rating should be made. It perhaps never will be, because whatever 
rating is established, if there is some evidence to support the same, the Supreme 
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Court always approves the findings. 

In closing, a few remarks should be made about a case that seems to have 
caused some confusion among attorneys in calculating compensation due when 
there is an injury involving a scheduled member, and a general disability 
combined. This case is Chamberlain v. Bowersock Mills and Power Company, 
150 Kansas 934. This case involved a finger injury from which an infection 
developed, causing general bodily disability from which there was a recovery, 
leaving only the scheduled disability to be accounted for. 

This paper is to be discussed by Mr. and it may be 
that as a part of his discussion he would like to comment on the case of 
Chamberlain v. Bowersock because the case has caused some confusion not 
only to the Commissioner but to lawyers as well. The evidence in the case 
was that the claimant suffered injury to the third or ring finger of his right 
hand. Infection developed in the finger, spreading to the middle and little 
fingers and causing general bodily disability from June 6 to August 6, or a 
period of approximately eight weeks. For some reason the District Court 
allowed compensation for the total loss of use of the third or ring finger, or 
twenty weeks’ compensation, but allowed no compensation for the loss of use 
of the other two fingers, even though the evidence showed there was about a 
ten per cent loss of use in each finger. 

The Supreme Court apparently approved the finding that it was all right to 
award enough compensation for the injury to the third finger to cover the loss 
of use of the second and fifth fingers. It is not believed the Court intended 
the Commissioner's office should adopt this method as a matter of policy, but 
only that as long as the number of weeks awarded, as far as this case was 
concerned, covered substantially all the compensation which would have been 
due had the fingers been rated separately, the Court would not require a new 
trial in the matter. 

Another point of discussion that might be raised in this case is brought 
out from the testimony as to the use of these three injured fingers. It was 
brought out in the testimony that the injured party would never regain the 
full use of his hand so that he could close the third and fourth fingers down 
on a hammer or tool, or that he could grasp it firmly. The Court then said 
with reference to this testimony, at page 939 of the opinion: 





“Upon this testimony instead of computing the award on the basis of the 
third finger, an award might have been made d on partial disability of the 
whole hand.” 


This statement has caused confusion among attorneys by reason of the 
fact that it appears to be in direct conflict with the case of Neuhaus v. Hope 
Engineering Company, 132 Kan. 72, in which it was stated in the opinion 
that a person with an injured finger cannot recover on the basis of a hand 
by reason of the fact that the finger interferes with the use of the whole hand. 

A third point which the opinion might raise for discussion is that wherein 
the Court asks: 


“Did the court err in holding that an award on a scheduled injury prevented 


allowance for temporary total disability during the weeks when the claimant was 


unable to work?” 
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The claimant here was totally disabled for a period of about eight weeks. 
He ended up with disability to three fingers and the Court approved a payment 
for one finger because it included enough compensation to cover three fingers. 
The respondent's contention in this case was not that claimant should be 
precluded from compensation to cover temporary total disability during the 
eight weeks, but that he should not be paid for temporary total disability twice. 

My interpretation of this opinion would be this: The claimant had an 
infected finger, which was a scheduled injury. The infection spread to two 
more fingers and to his hand and arm, which were two more scheduled 
members. The total disability was for eight weeks. At the end of his total 
disability, claimant ended up with disability in one finger; therefore, the Court 
holds, the claimant was entitled to an additional eight weeks’ compensation 
to cover that period of time he was totally disabled by reason of the infection 
in his hand and arm. 

In the case of Amos v. J. E. Trigg Drilling Company, 153 Kansas 621, a 
later case, the Court said: 

“A majority of this court is quite satisfied with the rule announced in the 

Chamberlain case, particularly as stated in the second section of its syllabus.” 
The Court held, however, that the facts in the Amos case did not make the 
Chamberlain v. Bowersock case applicable. 

This discussion of the Chamberlain case has involved such technical dis- 
cussion that it has been too difficult for me to put it down on paper, and I trust 
has not bored you too much; however, it is recommended that a careful study 
of the case be made by every lawyer who represents a client who is a claimant, 
as it might make a difference of several hundred dollars in the amount of 
recovery. 

In closing, let me state that in my opinion Kansas now has a very satis- 
factory compensation law, both as to the law and the procedure. There is 
room for improvement. Benefits paid are lower than in most states. Our 
Supreme Court has done a good job in keeping the law clarified on a compli- 
cated piece of legislative machinery. 
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POWERS OF ATTORNEY 


At the request of several members of the Bar Association, we are publishing two 
forms of powers of attorney which have been rather widely used. The first is a form 
drafted by Margaret McGurnaghan for use, and which is being used, by the Legal Aid 
Committee of the Topeka Bar Association. The second is the form used by the Legal 
Aid Committee of the San Antonio, Texas, Bar Association. 

It is not suggested by your Board of Editors that these forms, either or both, be 
adopted in their entirety. Many specific powers should be added in most instances to 
accord with the needs of the particular grantor. For example (and we are surprised 
at the omission of such provisions in a a form), in oil territories it is customary 
to bestow specific authority to execute oil and gas leases, mineral or royalty con- 
veyances, transfer orders, division orders, drilling and operating contracts, etc., and 
to enter into unitization or communitization agreements. However, we are happy 
to set forth copies of the Topeka and San Antonio forms so as to assist members of 
the bar in preparing such powers of attorney as their individual clients may desire. 


@) 


Know Att Men By Tuess Presents: 


That I, , aresident and citizen 
of Topeka, Shawnee County, Kansas, having been commissioned as 





h 
{or having been inducted (or being about to be inducted) into the Armed Forces of 
the United States], do hereby appoint 
of Topeka, Shawnee County, Kansas, my attorney for me in my name and stead, 

1. To ask, demand, sue for, collect, recover and receive all sums of money, debts, 
rents, accounts, legacies, interest, annuities or other demands whatsoever now due or 
which may honalier become due and payable to me; and to give good and sufficient 
receipts or discharges therefor; 

2. To transact all of my ordinary bank business at The 
Bank in the city of —— or at any other bank in which I may have deposited or 
may deposit funds; to draw checks on my account in said banks; to endorse all checks, 
promissory notes, drafts and bills of exchange which may require my endorsement for 
collection or deposit; and to waive demand, notice, and notice of protest thereon; 

3. To borrow money on my account and to make, sign, execute and deliver any 
note or notes, mortgage or mortgages necessary to secure the payment thereof; 

4. To assign or release mortgages (whether on real estate or on chattels) stand- 
ing in my name, receive the proceeds thereof and deposit the same to the credit of my 
account in Th Bank, of Topeka, Kansas, or 
in any other bank in which I may have or may deposit funds; 

5. To compromise any debt, claim or demand now or hereafter owing or payable 
to me; and to grant an extension of time for the payment or satisfaction thereof either 
with or without security, upon such terms and conditions as to my attorney may seem 
proper and expedient in the circumstance; 

6. To sell, assign and convey any securities standing in my name or which I may 
now or hereafter own at their then market value, and to invest and re-invest the 
ae gge thereof or deposit such proceeds to my account in The 
a of Topeka, Kansas, or in any other bank in which I may have or may deposit 

S; 

7. To receive and receipt for all dividends now due or which shall hereafter be- 
come due and payable on any stock standing in my name in any company or corpora- 
tion; and to vote at the meetings of any such company or corporation and otherwise 
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to act as my proxy or representative in respect of any shares of stock now held or 
which may hereafter be acquired by me, and for that fespess to sign and execute any 
proxies or other instruments in my name and on my half; 

8. To pay all premiums from money coming into the hands of my attorney in 
fact on life and fire and other insurance policies held by me or which may hereafter 
be taken out in my name; to borrow money on my life insurance policies; to make, 
sign, execute and deliver any note or notes necessary to obtain any such loan or loans; 
to sign and receipt for money due or to become due to me on any insurance policy in 
which I am payee or beneficiary; 

9. To lease, or let, to mortgage or to sell and convey any real estate standing in 
my name or in which I may have an interest as spouse or otherwise, upon such terms 
and conditions and under such covenants as to my said attorney may seem proper; 
and for me and in my name and as my act and deed to execute, acknowledge and 
deliver such leases, mortgages and notes, contracts of sale, or deeds as may be neces- 
sary in the premises; 

10. To complete the payments on any contracts of purchase which I may have 
heretofore entered into according to the terms and conditions of such contracts, and 
to receive and take possession of all real or personal property, the subject-matter of 
such contracts; 

11. To apply for a certificate of title, and for registration upon, and/or to en- 
dorse and transfer title to my_._.....-------.----------.-. automobile, Model... - 
year , Serial No , and to represent in 
such transfer assignment that the title to said vehicle is free and clear of all liens and 
encumbrances, except............ ecient inileinniniainnsansipnlilnindsnenamasiiinbinsinimmiienabotiimintasininenil 

12. To execute vouchers in my behalf for any and all allowances and reimburse- 
ments properly payable to me by the United States, including but not restricted to 
allowances and reimbursements for transportation of dependents or for shipment of 
household effects as authorized by law and regulations; to receive, endorse, and col- 
lect the proceeds of checks payable to the order of the undersigned drawn on the 
Treasurer of the United States; 

13. To take possession, and order the removal and shipment, of any of my prop- 
erty from any post, station, warehouse, depot, dock, or other place of storage or 
safekeeping, governmental or private; and to execute and deliver any release, voucher, 
receipt, shipping ticket, certificate, or other instrument necessary or convenient for 
such purpose; 

14. To make and acknowledge all government reports (either federal or state), 
including income tax returns, which may be or are necessary for the conduct of my 
affairs or of my business; 

15. To collect all interest due me on all United States bonds now or hereafter 
owned by me, whether or not such bonds be registered in my name; 

16. To represent me in the administration of any estate in which I may now or 
may hereafter be interested as heir, legatee or devisee; to accept service of notices in 
my behalf; and to accept and receipt for my distributive share in any such estate; 

I hereby give and grant unto my said attorney full power and authority to do and 

orm all and every Tawful act and thing whatsoever requisite and necessary to be 

one as fully to all intents and s as I might or could do be say vad present, 
and hereby confirm and ratify all that my said attorney shall lawfully do or cause to 
be done hereunder. 

It is understood that the specific powers herein set up do not and shall not in any 
way control, limit or diminish the general powers herein granted or which should 
have been granted in order to carry out the purposes hereinbefore expressed. 

I hereby declare that this Power of Attorney shall be and remain in full force 
and effect for the duration of the present war and for six months thereafter should I 
remain for that period of time in the Armed Forces of the United States of America, 
unless the same shall be sooner revoked by me by an instrument in writing, formally 
executed and recorded, and further declare that in case any act or thing which said 
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attorney is hereby authorized or empowered to do for me shall be done by him (her) 
after my death before being discharged from such armed forces but before notice of 
my death shall have been given to said attorney, the same shall be as binding upon 
my executors or administrators as the same would have been if I were alive at the 
time of the performing of such act or thing by my said attorney. 








Bz It RememsereD, That on this y ‘ 
, before me, the undersigned, a Notary Public in and for the County and State 
aforesaid, came , who is yen known to 
me to be the same person who executed the foregoing Power of Attorney, and said 
person duly acknowledged the execution of the same to be his free act and deed. 
In Testimony Wuereor, I have hereunto set my hand and affixed my notarial 
seal, the day and year last above written. 


Notary Public 


STATE OF TEXAS, | 
COUNTY OF 


Know Att Men By Tuesg Presents: 


, of the County 

Eee , have made, con- 

stituted and appointed, and by these a tel do make, constitute and appoint my 
i County, 





my true and lawful attorney, for me and in my name, place and stead to: 
Execute vouchers in my behalf for any and all allowances and reimbursements 
properly _ to me by the United States, including, but not restricted, to allow- 


ances and reimbursements for transportation or for shipment of household effects as 
authorized by law and army regulations; and to receive, endorse and collect the pro- 
ceeds of checks payable to the order of the undersigned, drawn on the Treasurer of 
the United States. 

To make deposits of money in my name in any and all banks, and to endorse 
checks and drafts payable to me or my order for the purposes of depositing or collect- 
ing said checks or drafts, to sign and issue checks or drafts on my account in any and 
all banks, and to collect and withdraw from said banks any and all funds, accounts, 
saving deposit accounts, money, notes, stocks and bonds, and collect and take posses- 
sion of any and all safe deposit boxes and the contents thereof. 

Enter into and take possession of all such lands, tenements, hereditaments and 
real estate whatsoever to or in which I am or may be, or may hereafter be, in any way 
entitled or interested; to contract to sell and convey the said property or any part 
thereof to any grantee whomsoever, for such sum, on such terms and with such agree- 
ments as to her shall seem proper; to make, execute, acknowledge and deliver good 
and sufficient conveyance for the same upon any such consideration and with any such 
clauses, covenants and agreements to be therein contained as my said attorney shall 
think fit and convenient; until the same shall be sold, to demise, lease or to farm let the 
said real estate to such person or persons and for such rent as she may see fit; and to 
ask, demand, recover, collect and receive all sums of money which shall become due 
and owing to me by means of any such sale, conveyance or lease, to take all lawful 
ways and means for the recover thereof, to compound and agree for the same and to 
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execute and deliver sufficient acquittances, releases and discharges therefor, as well as 
of any lien or liens securing any obligation arising in connection therewith. 


And to ask, demand, sue for, collect, recover, and receive all and any sum or 
sums of money, debts, dues, rights, property, insurance claims proceeds due or to be- 
come due under all insurance policies, effects or demands whatsoever due, payable or 
belonging to me, or which may become due or payable to me from any person or per- 
sons whomsoever and to execute any and all necessary or proper receipts, releases and 
discharges therefor. This authority to collect shall include the authority to bring the 
ordinary and appropriate actions for the collection of such debts, including fore- 
closure of liens or any other proceedings authorized by law; to call upon and direct 
any trustee or trustees to enforce any and every trust that is now created or that may 
hereafter be created in my favor, in our favor or in favor of my wife. 


To sell, transfer, endorse and assign any and all choses in action, judgments, 
claims, liens, promissory notes and obligations now belonging or due to me, us, or 
either of us, or that I, we, or either of us may hereafter acquire whether secured or 
unsecured. 

And to borrow money and to sign and deliver and in any and all ways to execute 
any bond or promissory note or draw any bill of exchange or check and to accept or 
indorse any bill of exchange, check or promissory note which it may seem to her to be 
proper to execute, sign, draw, accept or indorse, and to make, sign, execute, acknow]- 
edge and deliver to or for the benefit of the lender or lenders of such money, a mortgage 
or mortgages, either with or without power of sale, or deed of trust or deeds of trust, 
in upon, covering or incumbering such property, now owned or hereafter acquired 
either in my name, our names, or in the name of my wife, with or containing such 
terms, stipulations, conditions, clauses, covenants, agreements, appointments of 
trustees and powers as to my said attorney in fact shall seem proper to secure the pay- 
ment of such notes or obligations given for such loan or loans. 

And to take possession of and to hold all personal property and choses in action 
to or in which I am or may be in any way entitled or interested; to contract to sell, 
and convey, assign and transfer the same or any part thereof to any grantee or assignee 
whomsoever, for such sum and on such terms and with such agreements as to her shall 
seem proper; to make, execute bills of sale, acknowledge and deliver good and suffi- 
cient conveyances, transfer or assignments to or for the same, upon any such considera- 
tion and with any such clauses, covenants and agreements to be therein contained as 
my said attorney shall think fit and convenient; and to ask, demand, recover, collect 
and receive all sums of money which shall become due and owing to me by means of 
any such sale, conveyance, transfer or a to take all lawful ways and means 
for the recovery thereof, to compound and agree for the same and to execute and de- 
liver sufficient acquaitances, releases and discharges therefor, as well as of any lien 
or liens securing any obligations arising in connection therewith. 

And to purchase in my name, in our name, or in the name of my wife, real and 
personal property for cash or credit, or part cash and credit, and upon such terms and 
conditions as she may deem proper; to accept the delivery of any such deed or deeds; 
and to make, sign, execute, acknowledge and deliver notes and mortgages evidencing 
and securing the unpaid portion of the purchase price; said mortgages being either 
with or without power of sale, or deed of trust or deeds of trust, in, upon, covering or 
incumbering such property, with or containing such terms, stipulations, conditions, 
clauses, covenants, agreements, appointments of trustee and powers as to my said 
attorney in fact shall seem proper to secure the payment of such notes or obligations 
given for the purchase of such real or personal property. 

And to execute and sign my name to any legal instrument pertaining to the sep- 
arate estate, whether real or personal, of my wife as evidencing my consent to and 
joinder in such instruments; 

And to extend and renew all notes and liens executed by me or by my said attorney 
in fact upon such terms and conditions as she may deem proper. 

And to renew and extend any indebtedness or obligations, and the liens securing 
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same, for the payment of which I am in any manner liable, upon such terms and con- 
ditions as to my attorney in fact shall seem proper; and to execute the necessary and 
proper instruments for such purpose; 

And to do any and every act and exercise any and every power that I might or 
could do or exercise through any other person and that she shall deem proper or ad- 
visable, intending hereby to vest in her a full, complete, and universal power of 
attorney; and I agree and represent to those dealing with my said attorney in fact 
that this power of attorney may be voluntarily revoked alone by revocation entered 
of record in the office of the County Clerk of County, Texas. 

It is distinctly understood and agreed, and I do hereby agree that the specific 
powers given above shall in no way, manner of form be a limitation on the universal 
and general power of attorney herein given, it being my desire and intention to grant 
unto my said agent and attorney in fact a full, complete and universal power of 
attorney with lene to any and all property, real, personal, or mixed, which I, we, 
or sin of us, may now own or be interested in or may hereafter acquire or become 
interested in. 





STATE OF TEXAS, 
COUNTY OF 


Berore Mg, the undersigned authority, on this day personally appeared... 

, known to me to be the person whose name is subscribed 

to the foregoing instrument, and acknowledged to me that he executed the same for 
the purposes and consideration therein expressed. 


Given Unper my hand and seal of office on this the 





Notary Public in and for 


County, Texas 
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‘Program 


SIXTY-FIRST ANNUAL MEETING OF THE BAR ASSOCIATION 
OF THE STATE OF KANSAS 
TOPEKA, KANSAS 
MAY 28 and 29, 1943 


Programs of the following associated meetings are included: 
Kansas JupiciaL AssOciaATION 
Kansas County Attorneys AssOclATION 
Kansas Junior Bar Secrion 
Kansas ProsaTE JupGgs AssociaTION 
Kansas SHORTHAND Reporters’ AssOcIATION 


Registration Stac Luncazon 


Registration will commence Friday morning at Saturday Noon 
9:00 A.M., May 28th at the Hotel Jayhawk. It will Ex tn connestion with canmlanen of 
assist the ladies at the registration desk if member- he iation have made it necessary that a 


eee en eee those desiring to regis- charge of $1.00 per plate be made at the door. 


ter. The various associated organizations will 
vide their separate registration facilities, and wives by the Topeles . hove been made 


of members will be registered at a desk provided by 
the Local Committee in charge of the women’s 
entertainment. Srxry-First Annuat Banquet 
The sixty-first annual banquet of the Association 
Law School Suppers will be held Saturday evening, Ms y 29th at 6:30 
The law school alumni associations will make P.M. at the Hotel —— ¢ price - ticket 
their separate arrangements for their res — because of increased food prices will $1.50. 
suppers on Friday evening. Tickets may be pur- Tickets must be purchased pom oe! y in order that 
chased at the door. proper arrangements can be with the hotel. 
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THIRTY-SIXTH ANNUAL MEETING OF THE 
KANSAS JUDICIAL ASSOCIATION 
Hon. J. H. Wendorff, Leavenworth, President 
Hon. Cassisu M. Clark, Vice-President 
Hon. Geo. A. Kline, Secretary-Treasurer 
The opening session will be called to order at 
2:00 P.M., Thursday, May 27, 1943, at the Jay- 
hawk Hotel, Topeka, Kansas. 
Program 

1. New and Prospective Legislation. 

2. Office of Price Administration (Jurisdiction of 
State Courts) Howard A. Jones, Area Rent 
Attorney, O.P.A 

3. Question Box. 

é 


THE KANSAS PROBATE JUDGES 
ASSOCIATION 


Frank R. Gray, Lawrence, President 
Hotel Jayhawk 

Friday, May 28, 1943 

9:00 A.M.—Registration. 

10:00 A.M.—Annual Meeting Convenes; Reading 
of Minutes. 

10:15 A.M.—Announcements, Remarks, and Re- 

t on Activities of Legislative 
nll by the President, Frank 

R. Gray, Lawrence. 

10:45 A.M.—Analysis and Discussion of Recent 
Decisions, and Summary of Amend- 
ments to Probate and Juvenile Laws 
enacted in 1943 Legislative Session. 
Thornton D. Scott, Abilene. 

11:50 A.M.—Announcement of Committees. 
Adjournment for Lunch. 

2:00 P.M.—Panel Discussion of Following 

Questions: 

1. What documents, if any should 
the Probate Court termine 
should be recorded under section 
59-212, subsection (6), clause 7? 

. To what oe —_ a “y 
appoint guardians item 
on under section 59-2205? 

. When should the Probate Court 
require notice to be given pur- 
suant to Code section 185 where 
the Code gives the Court the dis- 
cretion to determine the kind of 
notice and the manner of service? 

To be Conducted by W. W. Parker, 


Emporia. 

3:00 P.M.—Greetings and Remarks—Hon. Wal- 
ter G. Thiele, Justice, The Supreme 
Court of Kansas; Chairman, The 
Kansas Judicial Council. 

3:30 P.M.—Observations Relative to the Juve- 
nile Laws of Kansas.—Clark E. 
Tucker, Kansas City, Kansas. 

400 P.M.—Recess. 

4:10 P.M.—Business Meeting; Reports of Offi- 
cers, Committees, and Election of 


P.M.—Adjournment for Banquet. 

P.M.—Annual Banquet—Hotel P ey 
Toastmaster—President k R. 
Gray. Address—The Fundamental 
Cause of Our Troubles, John Ise, 
Professor of Economics, University 
of Kansas. 


5:00 
6:30 


Introduction of New Officers. 
Adjournment sine die. 
% 
THE KANSAS COUNTY ATTORNEYS 
ASSOCIATION 


Harry T. Coffman, Lyndon, President 
Supreme Court Room 
Friday, May 28, 1943 
A.M.—Registration. 
A.M.—New Problems Affecting County 
, aa lee B. Mitchell, Attorney 


9:00 
9:30 


General. 

10:00 A.M.—Internal Security—Lt. Col. C. J. 
Frankforter, C.O. 4th Dist. 

10:15 A.M.—Mr. Dwight Brantley, Federal Bureau 
of Investigation. 

10:30 A.M. Legislative Committee Report, Ward 
D. Martin, Chairman. 

11:00 A.M.—Control of Social Diseases, Howard 


Harper. 
11:45 A.M.—General Business Session. 
z 


THE KANSAS JUNIOR BAR CONFERENCE 
Harry T. Coffman, Lyndon, Chairman 
Hotel Jayhawk 
Friday, May 28 , 1943 
P.M.—Luncheon—Mezzanine Floor. 
P.M.—Frank G. Theis: ‘‘Legal Aid to the 
P. 


12:30 
1:15 
5 


1 
M.—General Business Session. 


t 
THE KANSAS SHORTHAND REPORTERS’ 
ASSOCIATION 


14 


Annual Meeting—May 28-29, 1943 
.——" Hotel—Topeka, Kansas 
ussell W. Walker, President 
Arthur A. Brewer—Secretary-Treasurer 
Friday, May 28, 1943 

.M.—Registration. 

.M.—Committee Meetings. 

.M.—Clinics. 

.M.—Meeting called to order. 
Address of Welcome. 


Response. 
2:00 P.M.—Report of President—Russell W. 
ge on 2 
Report etary-Treasurer— 
Arthur > Brewer. 
Report of Committees on 
Membership 
Ethics 
Executive 
Legislative 
Publicity 
Report from Secretary—Shorthand 
Reporters’ Examining Board—Ray- 
mond Kurtsinger. 
Appointment of Committees. 
3:00 P.M.—Swap-Notes Clinic—Lura Middaugh. 
4:00 P.M.—Practice Tests for C.S.R. Examina- 


tions. 
7:00 P.M.—Dinner and Entertainment. 


Saturday, May 29, 1943 

9:30 A.M.—Address—Hon. Andrew Schoeppel, 
Governor of Kansas. 
Address—L. L. Turin, President, 
N.S.R.A. 
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Address—Justice Hoch, Kansas Su- 
preme Court. 

Address—Col. E. T. Vance, Topeka 
Air Base. 

Address — Austin M. Cowan, 
Wichita. 

12:00 Noon—Luncheon. 

Reports of Outstanding Committees. 
Election of Officers. 

Unfinished Business. 

Adjournment. 

Nors: The Clinic at 3 P.M. Friday will be to swap 
notes from dictation and read back. Your 
cooperation is urgently requested. 

This program is only tentative; acceptance 
of assignments was not complete at time of 
printing. 

% 


THE BAR ASSOCIATION OF THE 
STATE OF KANSAS 
Hotel Jayhawk 
Thursday, May 27, 1943 

6:30 P.M.—President’s Dinner for Officers and 

uncil, 

8:00 P.M.—Executive Council Meeting. 

Friday, May 28, 1943—Hotel Jayhawk 

9:00 A.M.—Registration Commences. 

200 P.M.—General Business Session, O. B. 
Eidson, President, Topeka Bar, 
presiding. 

Address of Welcome. 

Report of Committee on Rules. 
President's Address — Charles D. 
Welch. 

Appointment of Resolutions and 
Nominating Committees. 

Report of Secretary-Treasurer and 
Recommendations of Executive Coun- 
cil—Robert M. Clark. 

Report of Editor-in-Chief of the Bar 
Journal—John F. Eberhardt. 

3:00 P.M.—The work of the Office of Courts and 

Boards—Arthur J. Stern, Ist Lieuten- 
ant, Air Corps, Courts and Boards 
Officer, Topeka Army Air Base. 
Committee on Conformity of State 
and Federal Practice—Austin M. 
Cowan. 
Committee on Amendment of Laws 
and Uniform Legislation—Otis Allen. 
Committee on Legal Education and 
Admission to Bar — Arthur 
Humphrey. 

4:00 P.M.—A Tribute to Kansas Lawyers in the 
Armed Services of the United States 
—Hon. Hugo T. Wedell. 

4:15 P.M.—Committee on War Work—Everett 
E. Steerman and Harry W. Colmery. 
Friday Evening, May 28th 

6:30 P.M.—Washburn Law School Alumni 
Association Supper. 

Kansas University Law School 
Alumni Association Supper. 
Saturday, May 29th—Hotel Jayhawk 
10:00 A.M.—A Symposium on the New Kansas 
Labor Te (Senate Bill 264) ar- 
ranged by Committee on Sections, 
O. B. Eidson, Chairman. T. M. 


Lillard, Chairman of Discussion. 
The Standpoint of Labor—Mr. 
James H. Barnes, Kansas City, Kans. 
The +R of Management— 
Mr. Al F. Williams, Topeka, Kans. 
The Standpoint of the Public— 
Senator John A. Etling, Kinsley, Kans. 
12:00 Noon—Roof Garden, Hotel Jayhawk. 
Stag Buffet Luncheon and Entertain- 
ment ' yg and Guests. (A 
charge of $1.00 late will be col- 
lected at the y tank g 
12:15 Noon—Luncheon—Women Members of the 
Association. 
Saturday Afternoon 
Hotel Jayhawk 
2:00 P.M.—General Business Session. 
Committee on Illegal Practice of the 
Law—S. E. Bartlett. 
Committee on Local Bar Associa- 
tions—Willard Haynes. 
Committee on Bar Organization, 
Riley W. MacGregor, Bernard L. 
Sheridan. 
Committee on Selection of Judges— 
Verne Laing. 
Committee on Improvement of 
Medico-Legal Relationship—Claude 
I. Depew. 
Committee on Radio and Public 
Relations—Robert E. Russell. 
Committee on Criminal Law and 
Law Enforcement—Donald C. Allen. 
Committee on Probate Code—Walter 
Chaney. 
Committee on Prospective Legisla- 
tion—Kirke W. Dale. 
Committee on Taxation—Henry H. 
Asher. 
Committee on Legal Institutes— 
Kirke C. Veeder. 
Special Committee on Restatement 
of Law—T. M. Lillard. 
Committee on Professional Ethics— 
E. R. Sloan. 
Committee on Administrative Law 
and Judicial Administration—Robert 
L. Webb. 
Committee on Standards for Title 
Opinions—Margaret McGurnaghan. 
Committee on Relationship with Ab- 
stracters—Ralph Hope. 
Historical Conadivaee — j. &. 
Ruppenthal. 
Report of Judicial Council—Hon. 
Walter H. Thiele. 
Membership Committee — E. C. 
Flood 


Memorial Committee — J. H. 

Wendorff. 

Report of Nominating Committee. 

Saturday Evening, May 29th 
6:30 Roof Garden—Hotel Jayhawk 
Sixty-first Annual Banquet of the Association 
Toastmaster—President Charles D. Welch 
Introduction—Governor Andrew F. Schoeppel 

Address—Hon. Jeff. O. Williams, Chickasha, Okla. 
Introduction of New President and President-Elect. 
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POPULATION AND LAWYERS 


By A. B. ANDREWs 


*As retiring president of the North Carolina Bar Association in 1929, Mr. Andrews 
pared a country-wide chart showing statistics on (a) the population (per state), 
eS number of lawyers, (c) number of lawyers 100,000 population, and (d) the 
ratio of each state’s population to the number of lawyers therein. This original chart 
was published, as part of the Presidential Address, in the 1929 North Carolina Bar 
Association Pr ings, pages 38 to 49, inclusive. At the request of Charley Welch 
he has since brought the chart down to date, by resort to the 1930 and 1940 U. S. 
census statistics, and has kindly forwarded it to your Editor with permission to 


publish it herein. 
STATE OF KANSAS* 
Population and Lawyers 
1850-1940 
Number Per 100,000 
Ratio of Population to Each Lawyer 
(Alexander B. Andrews, 239 Fayetteville St., Raleigh, N. C.) 


Census 
1850 
1860 
1870 
1880 
1890 
1900 
1910 
1920 
1930 
1940 


Ratio of 


Number Population 


Per 100,000 to Each Lawyer 





RECENT ADDITIONS TO THE STATE LIBRARY 


American Law Institute. Model code of 
evidence. Am. Law Institute Pub- 
lishers, 1942. 

American Law Institute. Restatement of 
. . . judgments. Am. Law Institute 
Publishers, 1942. 

Biddle, Francis. Mr. Justice Holmes. 
Scribner's. 1942. 
Federal redbook and 
1943. 2d ed. Baker, 

1943. 

Hicks, F. C. Materials and methods of 
legal research. 3d rev. ed. Law. Coop. 
Pub. Co., 1942. 

Indiana Statutes Annotated, ed. b 
Harrison Burns. 12 v. Bobbs-Merrill 
Co., 1933 with pocket supplements 
to date. 

Masten, C. A. and Fraser, W. K. Com- 


actice annual, 
oorhis & Co., 


pany law of Canada. 4th ed. Carswell 
Co., 1941 

Mertens, Jacob, Jr. The law of federal 
income taxation. 12 v. Callaghan & 
Co., 1942. 

New York City charter and administra- 
tive code . . . annotated. Williams 
Press, Inc., 1943. 

Revised laws of New Hampshire. 3 v. 
Rumford Press, 1942. 

Rush, John A. The city-county con- 
solidated. John A. Rush, 1942. 

U. S. Selective Service System. Selective 
service manual. 2d ed., 2d printing. 
Gov't Print. Off., 1943. 

Vombaur, F. T. Federal administrative 
law. 2 v. Callaghan & Co., 1942. 
Warren, George. Traffic courts. Little, 

Brown & Co., 1942. 
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BAR INTEGRATION — “Cons” 


On several occasions there have been 

ublished in this Journal comments (not 
* the Board of Editors) with reference 
to integration of the bar. In doing so, 
Your Editor, the Board, and this Journal 
have not intended to imply an “‘official’’ 
stand on the problem pro or con. As a 
nonbelligerent neutral, and lest it be accused 
of partisanship, the Journal herewith 

ublishes the Minority Report of the 
fadiciary Committee (Journal of the 
House of Representatives, Thirty-seventh 
Day, Topeka, Kansas, March 2, 1943) 
which opposed (successfully) enactment 
of the late bar integration bill: 


MINORITY REPORT 


Mr. Speaker: The undersigned mem- 
bers of your Committee on Judiciary, to 
whom was referred Senate bill No. 24, 
have had the same under consideration, 
and recommend that it be not passed 
for the following reasons, to wit: 

This bill is being promoted by a por- 
tion of the lawyers who are members of 
the present Kansas State Bar Association. 
They constitute a minority. Some effort 
has made to disillusion the members 
of the legislature by indicating that the 
lawyers of the state of Kansas are whole- 
heartedly in favor of this legislation. 
Approximately fifty percent, or around 
one thousand of the licensed lawyers of 
the state of Kansas, do not even belon 
to the Kansas State Bar Association, an 
a large percentage of the lawyers who be- 
long to the Kansas State Bar Association 
ate not in favor of the integration of the 
bar. It is obvious that those who do not 
even choose to belong to the Kansas State 
Bar Association at the present time, with 
dues at $5.00 per year, would not appre- 
ciate being compelled to belong to such 
an association with annual dues of $10.00 
a year, with the additional fact that if 
they don’t join up their license will be 
taken away, and they will not be per- 
mitted to practice law in the state of 
Kansas. 

This type of legislation should not be 
allowed to slip through the Kansas legis- 
lature without first receiving serious con- 
sideration by each member, for it involves 


principles which are contrary to the 
— of our form of government. To 

gin with, it is nothing more or less than 
the delegation of legislative authority to 
a handful of individuals. Under this bill 
the legislature would give up its control 
over who may or who may not practice 
law in the state of Kansas, and delegate 
that power to an association. When this 
is done you may rest assured that the 
public at large is going to suffer. You are 
the representatives of the public. It is 
your responsibility to make the rules of 
the game, the requirements for licensing 
of lawyers, doctors, and other grou 
within the state. In so doing you should 
pass such legislation as will best protect 
the public. It is doubtful whether they 
wish you to turn this responsibility over 
to a particular group of lawyers, and, if 
this is done, other groups may make the 
same demands in the future. They will 
point to the integrated bar as an example, 
and they may ask that you do exactly the 
same for them as you have done for the 
legal profession. If the Kansas legislature 
sets up the practice of delegating its 
responsibilities, it would not be long 
until it would legislate itself right out of 
its part in democracy. Kansas is hardly 
the state to adopt and follow such prac- 
tices. 


In this state any person who can meet 
the educational requirements and pass the 
Kansas state bar requirements has been 
licensed to practice law. There happens 
to be a Kansas State Bar Association— 
some of the lawyers choose to belong to 
it and others don’t. Apparently the fact 
that some lawyers don't care to belong 
to the organization irritates some mem- 
bers of the association to the extent that 
they are hell-bent on making them come 
into their club, or they will take away 
their licenses. In effect they are attempt- 
ing to establish a dictatorship over the 
bar in the state of Kansas. 


It would be well for each member of 
the legislature in studying this bill to 
read ane 7 of the Revised Statutes of 
1935. This section sets forth the present 
law covering licensed attorneys in the 
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state of Kansas; then look specifically at 
section 7-111 to 7-118, which covers 
the ground for disbarment in a thorough 
manner. For some reason or other it is a 
favorite of those who propose integration 
to raise the question of disbarment as an 


The JOURNAL 


sion while he has his back turned, and 
suddenly the member wakes up to find 
out he’s been disbarred. On the whole the 
bar of Kansas is made up of high-class 
men. 

Respectfully submitted: 


RayMmonp E. Smitx 
Laurence M. Turner 
Guy Lamer 

Harotp H. Matone 
C. O. Lutz 

H. W. Cramer 
Henry F. Herrman 
Luioyp H. Vigvx 
Grover L. Dunn 


—— in favor of integration. They 
talk about the ineffectiveness of disbar- 
ment proceedings under the present 
statutes. Of course, they offer no plan 
which would work any better, or any 
differently in principle, than the one 
established by the statute just cited, ex- 
cept to set up a group of fascists who 
could operate on a member of the profes- 


BOOK REVIEW 
GEORGE WARREN — TRAFFIC COURTS 


By Hexen E. Yount and Hazet A. ANDERSON 
University of Kansas School of Law 

Mr. George Warren, Special Counsel for The National Committee on Traffic Law 
Enforcement, tes recently completed a study of traffic courts throughout the United 
States. This study, covering a period of several years, is based upon a survey consisting 
of onal contacts by the author and questionnaires to more than 13,000 persons 
including Justices of the Peace, Judges, Attorneys-General and others. The results of 
Mr. Warren's efforts are embodied in his book, Traffic Courts, published recently by 
Little, Brown & Co., under the joint auspices of The National Conference of Judicial 
Councils and The National Committee on Traffic Law Enforcement. The author 
presents a pretty sorry picture of the prevailing conditions in the traffic courts, but 
instead of merely presenting and stating the situation and leaving it to die, he offers 
57 recommendations for its rejuvenation. Noteworthy among those recommendations 
are the following: 

1. The ideal traffic court organization would be on a state basis with various 
District Courts, and with circuits operating from each district. 

2. Physical court room conditions should be improved as to facilities, arrange- 
ments, cleanliness and appearance. 

3. Drivers’ records should e state-wide and made available through police 
departments to traffic courts throughout the state. 

4. The primary aim of the traffic court should be to impress the defendants 
with the need for traffic law observance rather than to penalize. 

The author strongly and wisely recommends that the outmoded Justice of the 
Peace system be hone + | for the trial of traffic cases by a state-wide system of regular 
courts with trained personnel functioning on a circuit basis from centrally located 
seats and under the supervision of a chief Judge. Mr. Warren further points out that 
obedience to traffic law is but one aspect of the larger picture: public welfare is at 
stake. Another of the author's contentions is that the best remedy for the frequent 
traffic law violator is the suspension of his driver's license, and if this method fails 
to — results perhaps a | aghor yer examination might prove both illuminatin 
and noteworthy. The , well equipped with a completely detailed index an 





written in simple, readable non-technical style, should find a welcome pose in every 


public library and certainly on the desk of every attorney. It would lend itself well to 
group study for any organization desirous of fostering well-intended public opinion 
upon such an important subject. 

The volume has been highly lauded by Mr. Arthur T. Vanderbilt, chairman of 
The National Committee on Traffic Law Enforcement and former president of the 
American Bar Association and many other important figures in the legal field. 
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CASE COMMENTS 


THEORIES OF CAUSATION IN THE LAW OF NEGLIGENCE* 


By James B. MaLone 
University of Kansas Law School *43 


When a student attending law school visits a courtroom and listens to the instruc- 
tions given in negligence cases, he hears an instruction something like this: 


“Negligence, to be the proximate cause of an injury, must be such that a 
person of ordinary caution and prudence would have foreseen that some injury 
would likely result therefrom, not that the specific injury would result, but an 
injury of some character.*”! 


The student is surprised to hear expressed in one sentence the problem that he has 
studied for a month in law school. This seems all the more surprising when it is given 
to a group of laymen who know nothing about legal causation, and they are expected 
to be able to act intelligently in the case. This raises a question in the student's mind 
as to whether or not such an instruction is sufficient. 


The term ‘‘proximate cause’’ has been confused with other factors relating to 
negligence, and in reality it conceals many problems. This embodiment of other 
factors has made the term hard to define. 

The elements necessary to establish liability for negligence are: (1) a duty owed 
by the defendant, (2) a breach of that duty, (3) an injury to the plaintiff, and (4) a 
causal relation between the breach of the duty and the damages suffered by the 
—- Assuming that the duty and the breach thereof have already been estab- 
ished, then the finding of a causal relation between the breach and the damage 
or injury to the plaintiff is the next important thing to determine. 


Proximate cause has been confused with the duty owed.* Instead of saying that 
the plaintiff was outside the zone of obvious danger, some courts say that the de- 
fendant’s act was not the proximate cause of the injury. This is well illustrated by the 
case of Cleghorn v. Thompson. There the defendant shot at some dogs in an open field, 
and the bullet was deflected and killed the husband of the plaintiff. The court speaks 
of causation and then appears to decide the case on the theory that the victim was 
outside the anticipated danger zone, and of course if that is true, the defendant owed 
him no duty and therefore was not guilty of negligent conduct. Hence the question 
of causation was never involved. 

Courts have spoken of proximate cause where it would be more accurate to say 
that there was no departure from the standard of conduct.’ In many instances the 
defendant is not required to recognize the risk, and is therefore not required to take 
precautions against it. If the risk is not foreseeable, he is not departing from the 
standard of conduct. In these cases the defendant is not negligent. When courts say 
that his conduct is not the proximate cause, they obscure the real issue. 


In Kansas we seem to use the same test to determine proximate cause as we do 
to determine the existence of negligence. We use the foreseeability test to find out if 
the defendant was negligent. Then we repeat the operation to see if the negligence 
was the proximate cause of the injury. Negligence establishes culpability. After it is 
determined that the defendant has been guilty of culpable conduct, then we must see 


* Given at the Annual Meeting of the Topeka Bar Association, February 1943. 
. A. T. & S. F. Rly. Co. v. Parry, 67 Kan. 515, 78 Pac. 105 (1903). 
. Prosser on Torts, page 175; McMillan v. Summunduwot Lodge, 148 Kan. 502, 54 P. (2d) 985 (1936). 
. Prosser on Torts, p. 818. 
. 62 Kan. 727, 64 Pac. 605, 54 L.R.A. 402 (1901). 
. Prosser on Torts, p. $14. 
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if this caused"{the injury. When determining causation alone, it may not be im- 

ay oa to test it by the elements that go to make up culpability, but the court should 

clear as to what it is doing. Otherwise, the Kansas court should not find it necessary 

to discuss causation. It could simply say the defendant is guilty of negligent conduct 
and therefore he ought to pay damages. 

Several attempts have been made to lay down some rule that would eliminate the 

confusion and give the courts a working formula for all cases of causation in negligence. 


The ‘‘nearest cause’’ formula as stated by Lord Bacon® states that the law will 
look only to the immediate cause and not to the remote cause. Nearness in time or 
space is not necessarily the important factor in proximate cause. In Clark v. Dupont 

owder Co.,’ the agent of the powder company, after shooting an oil well with solidi- 
fied glycerine, left some of it near the well. A workman, unskilled in the use of ex- 
= took it and placed it in a crevice of a stone fence in a graveyard. Two years 

ater two children were injured by this explosive. Although two years had elapsed, the 
negligence of the defendant was held to be the proximate cause of the injury. Nearness 
of space was held to be a requisite of proximate cause in the Ryan case in New York.* 
There the defendant negligently set fire which burned many adjoining houses, but he 
was held liable only for the burning of the adjacent house, but not for those beyond. 
This view has been rejected by all other states. 

The ‘‘last human wrongdoer’’ formula has been used by some courts.® By this 
formula, the liability would be placed upon the last wrongdoer in point of time, and 
would exempt all earlier actors. In some cases this should be done, - in others, it is 
not a socially desirable solution. It has the effect of cutting off plaintiff's remedies 
against negligent actors who should be responsible. For example, in the Minnesota 
case of Garceau v. Engel, the defendant was held liable for negligently leaving the 
keys in the door of plaintiff's store on a holiday by means of which the plaintiff's 
store was robbed. The theory was that defendant could have foreseen that a thief 
would turn the key. If the court had used the “‘last human wrongdoer’’ rule the 
— would have been without a remedy unless he could have found and recovered 

om the thief. 

Some courts have used the ‘‘cause and condition’’ rule. By this rule, liability 
would attach if the act was a cause of the injury, but the actor would be exempt if 
his conduct merely furnished a condition upon which the cause operated. The diffi- 
culty with this test is that there is no clear distinction between what is a cause and 
what is a condition. The term ‘‘condition’’ has been used by the court in Kansas 
cases, but it has not been used as the sole test. In Lambel v. City of Florence,“\ where the 
plaintiff was injured when two cars collided at a street intersection, the plaintiff sued 
the city for permitting a building to be erected so close to the intersection that it 
obscured the view of people using the street. The court said that the collision was the 
proximate cause of the injury and that the building on the corner was only a condi- 
tion. In McRae, Adm r. v. Mo. Pac. Rid. Co., the Sainciff was injured in a collision 
between one of defendant's trains and the Sesamelile in which she was riding. The 
jury found that the defendant was negligent in permitting cane to grow upon its 
right of way, which obscured the vision of users of the highway. In answer to the 
contention that the cane was merely a condition and not a cause, the court said: ‘A 
negligent condition may be the cause of an injury as well as a negligent act. This has 
been frequently recognized by this court. . ."’ 

The ‘‘natural and probable consequences rule’’ has been adopted by many courts. 
In Beldon v. Hooper, the court said that the defendant was liable only for the natural 
and probable consequences of his negligent act. This rule has been applied in Kansas in 


. . 1917B 340 (1915). 
»» 85 N.Y. _ (1866). 


le v. Engel .W. 608 (1926). 
- 115 Kan. 111, 2 

- 116 Kan. 99, 225 P. 

. 115 Kan. 678, 224 
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The “‘substantial factor’’ rule is the one adopted by the Restatement of Torts." 
This test was proposed by the late Jeremiah Smith and it states that the defendant's 
tort must have been a substantial factor in producing the damage complained of. 
This test is good when applied to the fact of causation alone, but when it is made to 
include all the considerations of policy which go to establish or limit liability, even 
when causation is found, it is no more definite than ‘‘ proximate cause.”’ 


The ‘‘justly attachable cause’’ rule is one that requires the plaintiff's harm to be 
justly attachable to the conduct of the defendant." This does not offer any solution 
for the courts to follow. 


The ‘But For’’ rule has been given often in Kansas in instructing juries on proxi- 
mate cause. This states that if the injury to the plaintiff would not have happened but 
for the defendant's negligence, then the defcodant’s act was the proximate cause of 
the injury. This rule works in many cases, but it does not work in all cases because 
although the defendant's negligence might have been one of the acts in the chain of 
causation, still ic might not have been substantial in producing the result. An act by 
the defendant very remote in time and space may have practically spent its force and 
may not have been of any importance at the time of the harm. An example of the use 
of this rule in Kansas is in Railway Co. v. Bailey, where defendant's negligence in 
blowing steam from an engine frightened plaintiff's horse, causing the plaintiff to be 
thrown from her buggy when it struck an obstruction in the street. The court said: 
‘The proximate cause of the injury—that without which it would not have occurred 
—was the frightening of the horse." 


Although the “But For’’ rule does not always work when applied affirmatively 
as the sole test as to what is the proximate cause, this statement may be turned around 
and put in a negative form to be applied as a test of what is mot the cause of an event." 
In Cole v. Shell Petroleum Corp., the defendant oil company's obstructions in the bed 
of the stream were alleged to be the cause of the flooding of the plaintiff's land. The 


jury found that the oo would have occurred irrespective of the obstructions 


placed in the stream. In holding for the defendant, the court stated: 


‘‘Except where there are joint tort-feasors, the tort is not the legal cause of 
the damage which would have occurred irrespective of the tort; the rule being 
that the “es must form what is usually called the proximate cause, more 
accurately called the efficient and producing cause." 


In most cases in which our court has given lip service to the ‘But For’’ rule, the 
decision can be rested on other well-settled theories. When the Rodgers case,” which is 
discussed later, came before the court it clearly refused to adopt the ‘‘But For’’ rule. 
For clearly the injury to the corn would not have occurred but for the negligence of 
the defendant. 


Professor Beale has proposed a system of rules designed to apply to all cases.* 
These rules, briefly, state that the defendant is liable if he has created a force which 
remained active itself or created another force that remained active until it directly 
caused the result; or created a new risk of being acted upon by a foreseeable active 
force that created the result. In applying the first rule, it is not difficult to find direct 
causation—the causal relation is usually very plain in such a case, as where the de- 
fendant negligently discharged a gun in the —- direction, as in the case of 
Bolin v. Ballinger.” An example of the second rule, where the first force creates a 
second force that remains active up to the time of the injury is the case of Matthews v. 
Kansas City Railways,* where the negligence of the railway company caused a col- 


. Am. Law Inst., Restatement of Law of Torts, section 431. 
. Legal Cause in Actions for Tort, 25 Harv. L. Rev. 103. 
. , Legal Cause, 72 U. of Penn. L. Rev. 211, 343. 
17. 66 Kan. 115, 71 Pac. 246 (1908). 
. Jeremiah Smith, Legal Cause in Actions for Tort, 25 Harv. L. Rev. 103. 
. 149 Kan. 25, 86 P. (2d) 740 (1939). 
20. Rodgers v. Mo. Pac. Rly. Co., 75 . 222, 88 Pac. 885, 10 L.R.A. (N.S.) 658 (1907). 
. coe = . The Proximate Consequences of an Act, 33 Harv. Law Rev. 638 (1920). 
. 181 - 685, 293 Pac. 472 (1930). 
. Matthews v. Kansas City Railways, 104 Kan. 92, 178 Pac. 252 (1919). 
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lision and the force of the collision threw a fellow passenger against the plaintiff, 
injuring him. The first force was the collision and it caused the second force, which 
was the hurling of the passenger against the plaintiff. The second force continued up 
to the time of the injury, and was the proximate result of the defendant's negligence. 


The third rule, as stated by Professor Beale, is that if the first force has come to 
rest in a dangerous position and has created a fertile field in which a new active force, 
which is foreseeable, can operate, it is the proximate cause. If the first active force 
has come to rest in an apparently safe condition, and no new force is foreseeable, then 
the first force is not the proximate cause. In Richards v. Kansas Electric Power Co.,* the 
failure of the power company to ground its transformers was the first force. The new 
force was a stroke of lightning which killed the husband of the plaintiff. This case 
can be com to the case of Rodgers v. Mo. Pac. Rly. Co.,* where a carload of corn 
was delayed several days through the negligence of the carrier, and it reached its 
destination only to be overtaken and destroyed by an unprecedented flood. In both the 
Richards v. Kansas Electric Power Co. case and the Rodgers case, there was an act by the 
defendant which was the primary force. In each of these cases the primary force had 
come to rest, and did not cause the new force to arise. In the Richards case, the act by 
the power company did not cause the lightning. In the Rodgers case, the delay in ship- 
ment did not cause the flood. In each of these cases, there was an Act of God as the 
intervening force. But in the Rodgers case, the carrier was not held liable. In the 
Richards case, the power company was held liable. The distinction between these 
cases is that in the Rodgers case the Act of God was unforeseeable. In the Richards 
case the lightning was foreseeable. Certainly, it is common knowledge that people 
guard against lig tning. The lightning rod is a common article on the market with 
which we are all familiar. As Professor Beale says, when the first force has come to 
rest and has created a dangerous condition copehie of being acted upon by the new 
force which is foreseeable, the first cause is the proximate cause of the result. 

Many Kansas cases where the court speaks of injury resulting from two or more 
contributing, successive, and related events as constituting the proximate cause may 
easily be grouped under the third rule as given by Prof. Beale. In the case of Neis- 
wender v. Shawnee County Comm'rs.,** the first force was the negligent act of itting 
a defective bridge rail to exist. The first force had come to rest, and it did not cause 
the later collision which caused the drowning of plaintiff's husband, but this did 
create a dangerous condition and the new intervening force was foreseeable. There- 
fore, the county was liable. 

The problems involved in ‘‘proximate cause’’ are: causation in fact, the problem 
of apportioning damages, the problem of liability for unforseeable or unusual con- 
sequences, and the problem of intervening causes.” 

Only the first of these problems, that of causation in fact, has anything to do 
with cause and effect. If the defendant's act or omission was a substantial factor in 
bringing about the result, it will be regarded as a cause in fact. Causation is a fact, 
and is usually the simplest part of determining proximate cause. It is easy for the 
layman on the jury to determine whether or not the conduct of the defendant has 
caused the plaintiff's loss—but the fact of causation alone does not determine the 
defendant's liability. 

Kansas does not follow Jeremiah Smith's view of holding the defendant liable for 
all the consequences of his act, once his negligence is established. This view obtains 
in England, but our courts do not follow it.* Foreseeability is a proper test in deter- 
mining what is a reasonable risk in arriving at the fact of negligence, according to 
this view, and once his negligence has been established, then the defendant is held 
liable for all the consequences of his act, whether they could have been anticipated 
or not. The reason for this rule is to place the burden upon the wrongdoer instead of 


24. 126 Kan. 521, 268 Pac. 847 (1928). 

25. 75 Kan. 222, 88 Pac. 885, 10 L.R.A. (N.S.) 658 (1907). 
26. 151 Kan. 574, 101 P. (2d) 226 (1940). 

27. Prosser on Torts, p. 320. 

28. Smith v. London & 8S. W. Rly. Co., L.R. 6 C.P. 14 (1870). 
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upon the innocent plaintiff. As between the innocent party and the wrongdoer, the 
wrongdoer should suffer for his wrong. The view taken in Kansas is set forth in the 
case of Cleghorn v. Thompson:™ 
“Where a man, proceeding in a lawful business, exercises reasonable care, 
the law does not make him an insurer of others against those consequences of his 
actions which reasonable care and foresight could not have prevented. The law 
justly ascribes such consequences to inevitable misfortune, or to the Act of God, 
and leaves the harm resulting from them to be borne by him upon whom it falls. 

The contrary view would obviously be against public policy, because it would 

impose so great a restraint upon freedom of action as materially to check human 

enterprise.'’ (Thomp. Neg. 1234,1235.) 

The Kansas cases do not require that the particular injury be foreseeable before 
the wrongdoer will be held responsible. In Crow v. Colson, the court states: 

“Where an act is negligent it is not necessary to render it the proximate cause 
that the person committing it could or might have foreseen the particular con- 
sequence or precise form of the injury or the particular manner in which it 
occurred, if by the exercise of reasonable care it might have foreseen that some 
injury might result." 

The later Kansas cases seem to be improving upon the definition of proximate 
cause. This is probably because the courts are finding that juries do not readily under- 
stand what is meant by proximate cause. In the case of Richards v. Kansas Electric 
Power Co.," supra, the jury found that the stroke of lightning was the proximate 
cause, but held the power company liable in damages because the negligence of the 

ef company was the cause of the death. This case shows that the juries have dif- 

culty in understanding what is meant by proximate cause. 
ta the case of State Highway Commission v. Empire Oil © Refining Co.,™ the court 
Said: 
‘An examination of the Restatement of the Law of Torts will disclose that 


the term *‘proximate cause’’ has been discarded, and the term “‘legal cause’’ has 
been adopted. The change not only makes a scientific statement of the causation 
factor of tort liability possible, but should be practically helpful to trial courts in 
framing instructions to —, since the courts are relieved of explaining the unex- 


lainable fact that while consequences must be proximate, they may be remote. 
¢ term ‘‘legal cause’’ will be used here." 

In Adams v. Casebolt,* objection was made that the words ‘‘ proximate cause’’ was 
not used in giving the instructions to the jury in defining the defendant's liability. 
The court to Dean Green's work on Proximate Cause™ and quotes: 

‘The tendency of lawyers or any other class ot experts is toward involvment. 

They instinctively feel that appropriate raiment is needed in which to garb the 
idea. Lawyers employ the terminology of their science lavishly. Frequently the 
idea is lost in its dress. This has happened in dealing with the simplest of in- 
quiries. “‘Cause,"” although irreducible in its concept, could not escape the 
ruffles and decorations so generously bestowed: remote, proximate, direct, imme- 
diate, adequate, efficient, operative, inducing, moving, active, real, effective, 
decisive, supervening, primary, original, contributory, ultimate, concurrent, 
causa causans, legal, responsible, and others."’ 

The court then gave the Restatement's definition of legal cause and held the cause 
to be substantial, and stated that the word ‘‘proximate’’ was an unnecessary 
““ruffle’’ on the word ‘‘cause’’ as far as the defendant was concerned. 

These cases show a recognition that the concept of legal causation is difficult to 
define, and that courts are determined to clarify their thinking upon the subject. It is 
evident that the juries of the future will receive these problems from courts with much 
clearer ideas as to the meaning of the terms used. 


39. 62 Kan. 127 62 Kan. 727, 64 Pac. 605, 64 L.R.A. 402 (1901). James B. Martone 
Tin Mo pao Song BEd University of Kansas Law School, 43 
32. 141 Kan. 161 at 165, 40 P. (2d at 357 (1935). 


33. 145 Kan. 8, 68 P. (2d) 927 (1 
4, 185. 
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IS THE $5,000 INSURED LIMIT UNDER THE F.D.I.C. 


AND F.S.A.L.I.C. PUNCTURE-PROOF? 


By Eart D. Souuicny, 1943 
University of Kansas School of Law 


The Federal Deposit Insurance Corporation was established in 1933 to protect 
depositors of relatively small amounts up to $5,000. After the bank moratorium in 
1933 those who were shaping our national policy felt that some amount of stabiliza- 
tion must be extended to the banking business or the small investor would lose faith 
in our financial system. Hence this federal corporation was authorized and put into 
operation. Since the time of its inception this plan of insured deposits and investments 
has been extended to cover Federal Savings and Loan Associations. 

The Federal Savings and Loan Associations are insured through the Federal 
Savings and Loan Insurance Corporation under an act of Congress as set forth in 
U.S.C.A. Title 12, Sec. 1724. This act provides that members shall be insured in 
amounts up to $5,000. The term members is defined as, ‘‘individuals, partnerships, 
associations, and corporations."’ This definition will fit into the plan as outlined in 
this article as such definition is very similar to that of a “depositor or investor’’ in 
the Federal Deposit Insurance Corporation. Trusts are not specifically mentioned as 
members under the Federal Savings and Loan Insurance Corporation and the 
problem has never been ruled on by judicial decision but all Federal Savings and Loan 
Associations accept trust accounts and it would seem to be the consensus of opinion 
that they are separate accounts from those held by the trustee in his own private right. 
This was the view taken by most of the attorneys at the meeting of attorneys for Okla- 
homa Federal Savings and Loan Associations, which the writer attended, at Okla- 
homas City last October. 

The act establishing the Federal Deposit Insurance Corporation specifically limits 
the amount to be insured on behalf of each depositor. U.S.C.A. Title 12, Sec. 264 (c) 
13; ‘The term ‘insured deposit’ means the net amount due to any deposit or deposits 
in any insured bank (after deducting offsets) less any part thereof which is in excess 
of $5,000.’’ Such net amount shall be determined according to such regulations as the 
board of directors may prescribe, and in determining the amount due to any depositor 
there shall be added together all deposits in the bank maintained in the same capacity 
and the same right for his benefit either in his own name or in the names of others, 
except trust funds which shall be insured as provided in para. (9) of subsection (h) 
of this section. This would seem to limit the protection of any depositor or investor 
to $5,000 and no more as far as insured deposits are concerned. However, we must 
look at the section referred to above with reference to trusts to determine the com- 
plete definition of the words ‘‘insured deposit.’’ U.S.C.A. Title 12 Sec. 264, h, 9, the 
material part is as follows: ‘“Trust funds held by an insured bank in a fiduciary capacity 
whether held in its trust or deposited in any other department or in another bank shall 
be insured in an amount not to exceed $5,000 for each trust estate, and when deposited 
by the fiduciary bank in another insured bank such trust funds shall be similarly 
insured to the fiduciary bank according to the trust estates represented. Notwith- 
standing any other provision of this section, such insurance shall be separate from 
and additional to that covering other deposits of the owners of such trust funds or 
the beneficiaries of such trust estates 5 


When the combined effects of these two sections is considered it will be noted 
that under the first section the depositor is limited to $5,000 held in the ‘‘same 
Capacity or same right’’ which would seem to preclude one depositor from obtainin 
more than the maximum insurance of $5,000. However, it will be noted in the secon 
section above that trust funds held on deposit are to be calculated as separate deposits 
from those held by the same depositor in his own right when attempting to determine 
the amount due under the F.D.I.C. Therefore if we are to reach a solution of our 
primary problem and find a way by which one man is entitled to more than $5,000 
insurance on his deposits in a bank or his investments in a Federal Savings and Loan 
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Association it must arise basically from some function of the trust theory. The methods 
by which a depositor or investor can obtain additional insurance coverage will be 
the problem discussed in the rest of this article. 

If our hypothetical client had only a few accounts of $5,000 or less that he wished 
to have covered by insurance the most direct method is to deposit the money in the 
name of sons and daughters.' However, here we are also dealing with the problem 
of the person who wishes to establish a greater number of accounts than there are 
members in his family. Also our hypothetical client might not wish to put the deposit 
or investment in the name of another for fear they might draw against the account 
or the saving and loan shares. 

Ir is apparent from the context of the statute that a person may establish a trust 
for some person and such will be protected with insurance. This is not the true answer 
to our problem for our hypothetical client desires ee insurance coverage com- 
bined with full control over the beneficial interest in the deposit or investment. He 
desires it to be merely as ——- he had put it in a savings account at the bank or 
purchased building and loan shares in that he can get the money on proper notice. 
He has no desire to make a gift to another for there is nothing for him to gain if he 
has to give away his money to get the coverage. Hence to reach the solution of our 
problem we must find a way the depositor or investor can put his money in an insured 
institution under a trust and still retain complete and absolute control over it. 


At first glance this might seem impossible for it is well recognized in all juris- 
dictions that in order to create a valid trust the settlor must part with complete con- 
trol over the corpus of the trust. If he does not divest himself of the title no trust will 
ever come into existence. Upon closer study of this, an xy ba inconsistency in the 
doctrine appears. According to the weight of authority the settlor of the trust may 
reserve to himself the power to revoke the trust at his pleasure and such reservation 
will not be inconsistent with or destroy the idea of a complete trust.* The principle 
is best illustrated by the language of the court in the leading case of Stone v. Hackett.* 


“It is suggested by the learned counsel for the widow that the donor never 
parted with his power or dominion over the property, because he retained a right 
1. Ghent v. Cliffside Park Title and Guarantee Trust Co. (1938) 199 Atl. 416. 
2. - i: CCA 8th) 34 F (2d) 899 (securities); Barlow v. 
—s (1877) 59 Ala. 349 (real and personal property). 
ARKANSAS alker (1905) 74 Ark. 104, 85 S.W. 244. 


] — Cribbs v. W. 
CALIFORNIA — Re Willey (1900) 128 Cal. 1, 60 Pac. 471 (deed of trust in will) ; Nichols v. Emery 
1895) 109 Cal. 328, 50 Amer. St. Rep. 48, 41 Pac. 1089 (realty); American Bible Sec. v. Mortgage 
ty 1983) 217 Cal. 9, 17 Pac. (2d) 105. 

v. n. 


UNITED STATES — Adams v. Haggerott 
Loomis ees: ed 22 Blatchf. 106, 19 Fed. 
ALA v. Burkham 





Co. 
CONNECTI — . 
FLORIDA — Williams v. Collier a Fla. 248, 158 So. 815. 
Bear v. Millikin Trust Co., 8336 Ill. 366, 168 N.E. 349; Kelly v. Parker (1899), 181 Ill. 
v. Foreman State Trust and Savings Bank (1934), 273 Ill. App. 408. 
(1928), 206 Iowa 1121, 221 N.W. 851; Lewis v. Curnutt (1906), 130 Iowa 


KY — Lee v. Belknap (1915), 163 Ky 418, 178 S.W. 1129. 
MARYLAND — v. Fidelity Trust Co. (1915), 125 Md. 175, 94 Atl. 528 (money and securities) ; 
Baltimore v. Williams (1854), 6 Md. 285 


MASSACHUSETTS — v. (1858), 12 Gray 227 (corporate stock) ; Kelly v. Snow (1904), 
185 Mass. 288, 70 N.E. 89; Jones v. Old Colony Trust Co. (1925), 251 Mass. 309, 146 N.E. 716 (bank 
and securities) ; Rocke v. Brickley (1926), 254 Mass. 584, 150 N.E. 866; Old Colony Trust Co. 
264 Mass. 68, 161 N.E. 801 (money and securities). 
. 1917), 197 Mich. 21, 168 N.W. 497 (securities) ; Natl. Bank and 
ich (1985), 270 Mich. 222, 258 N.W. 258. 
serodt v. Hanlett (1896), 74 Miss. 37, 20 So. 148. 
URI — Sims v. Brown (1913), 252 Mo. 68, 158 S.W. 624; Davis v. Tossi (1930), 326 Mo. 911, 


WwW. (sa) 8 ; Coen v. Stanley, 230 Mo. App. 524, 94 S.W. (2d) 96. 
NEW EY — Natl. Newark & E. Bkh. Co. v. Roshal (1925), 97 N.J. Eq. 74, 128 Atl. 586 


NEW YORK — Schreyer v. Schreyer (1905), 91 N.Y.S. 1065; Brown v. Spohr (1904), 180 N.Y. 201, 
73 N.W. 14; Hammerstien v. avonue Co. (1913), 156 App. Div. 644, 141 N.Y.S. 1065; Re Voorhees 
200 App. Div. 259, 193 N.Y.S. 168. 

Cleveland Co. v. White (1988), 184 Ohio St. 1, 15 N.E. (2d) 627. 
OREGON — Allen v. Hendrick (1922), 104 Ore. 202, 206 Pac. 788 (Dicta). 

'VANIA — Dickerson’s Appeal (1887), 115 Pa. 198, 2 Amer. St. Rep. 547, 21 Atl. 809; 

irard Trust Co. (1914), 245 Pa. 349, 91 Atl. 684; Lines v. Lines pg 142 Pa. 149, 
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807 Pa. 570, 161 Atl. 721. 
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8. Stone v. Hackett, 12 Gray (Mass.) 227. 





360 The JOURNAL 


to annul or revoke the trust. But this seems quite immaterial. A power of revo- 
cation is perfectly consistent with the creation of a valid trust. It does not in any 
degree affect the legal title to the property. That passes to the donee and remains 
vested for the purposes of the trust, notwithstanding the existence of a right to 
revoke it. If this right is never exercised according to the terms in which it is 
reserved, as in the case at bar, until after the death of the donor, it can have no 
effect on the validity of the trust or the right of the trustee to hold the property."’ 


If this be true then we have an open door through which we may pass to obtain 
insurance on as many as deposit his money or invest in federal saving and loan shares 
and name some person as beneficiary; reserving to himself an absolute power of revoca- 
tion. However, there are pitfalls yet existing which must be kept carefully in mind 
if we are to be successful. 

First we must decide in what position the settlor desires to be placed in relation 
to the trust res. If he desires he may act as trustee and in such case there will be no 
question about the delivery of the trust res to the trustee. However, in such case we 
must take care to see that all the rules surrounding the communication of the trust 
to the beneficiary, etc., are complied with to make it a valid savings deposit trust. 


The settlor may desire to —— the position of beneficiary so that he may use 
the income from the money. If this be the case it will be necessary to constitute bank 


or some other trust agency as trustee. When this is done extreme caution must be 
exercised in the wording of the power of revocation or a result similar to that in 
Lovett v. Farnham’ may be reached. There the settlor reserved the right that the 
trustee should pay to the grantor “‘such portion of the principal as he (the grantor) 
in his judgment may deem necessary for his comfort and support.’’ The court held in 
that instance that the trust could not be revoked by demanding the principal as being 
necessary to his oanges when in fact it is not. This will be a matter to work out on 
¢ co 


the basis of what urts have held to be the proper wording for an absolute power 
revocation in each jurisdiction concerned. 

The settlor may want to occupy the position of trustee which is the most desirable 
under this system. If this be true there are a number of steps that must be followed. In 
some jurisdictions it may be practical to merely deposit the money in the bank or pur- 
chase saving and loan y Send. and take them in the name of the settlor as trustee for 
some beneficiary. However this is a dangerous practice as the courts have placed 
numerous rules around savings - poo trusts of this kind.* The safest method and the 
one that should be followed in all cases is for the settlor to execute a trust deed of the 
amount of money desired to be deposited naming any person he desires as bene- 
ficiary.* Then the settlor can make the deposit or investment and take title in his name 
as trustee. 

When any of the above methods are used there are a few things that we must do 
to protect the trust. First, it is imperative that the statutes of the jurisdiction be 
checked to see if — bank deposits or investments in federal saving and loan shares 
are prohibited as lega investments for a trustee. If this be true the trust instrument 
executed by the settlor should permit or direct that the trustee invest or be allowed to 
invest in such shares or to make a deposit in a savings bank. Second, if a great number 
of these accounts are to be established it is advisable to have a provision in the trust 
instrument providing that if the cestui que trust should maintain a suit against the 
trustee for ie nowt the trust is to be deemed void and the property revert to the 
settlor. If this is not done where the accounts are numerous the cestui might sue 
claiming that the trusts are too numerous for the trustee to manage any of them to the 
best advantage. When the trust instrument is drawn it must also provide that the 
beneficiary will take nothing from the trust for a set period and then to receive some 


4. Lovett v. Farnham, 169 Mass. 1. 

5. Stone v. Bishop (1878), 4 Cliff. 593, Fed. Cas. 13, 482; Brabrook v. Boston Five Cent Savings Bank 
1870), 104 Mass. 288, 6 Amer. Rep. 222; Clark v. Clark (1871), 108 Mass. 522; Nickles v. Parker 
(1905), 69 N.J. Eq. 748, 61 Atl. 267; Martin v. Funk (1878), 75 N.Y. 134, 31 Amer. Rep. 446. 

6. Linton v. Brown, 20 Fed. Rep. 455; Sayre v. Weil, 94 Ala. 466; Lynch v. Rooney, 112 Cal. 279; 
McCreary v. Gewinner, 103 Ga. 535. 
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money or benefit from the trust. This period will naturally be the maximum possible 
under the rule against accumulations in each jurisdiction. This prevents the bene- 
ficiary from forcing payment from the trustee; which is what we want to do. 


SUMMARY 
A. The Federal Deposit Insurance Corporation and Federal Savings and Loan Insur- 
ance Corporation limits the maximum insured deposits for one person to $5,000 

but due to the wording of U.S.C.A. Title 12, Sec. 264, h, 9 and U.S.C.A. Title 12, 

Sec. 1724 trust funds are additional to the money held in the individual name of 

the depositor or investor. 

. In passing through this open door to greater insurance coverage for deposits and 
investments in member institutions we must: 

1. Create a valid and subsisting trust. 

a. This is best done by the execution of a formal trust instrument constitution 
the settlor as trustee. 

. There must be an express reservation of power in the settlor to revoke the trust. 
a. Care, must be exercised to give him absolute power reserved according to 

the wording approved by the courts in each jurisdiction concerned. 

. There must be a provision allowing the investment of the funds in saving and 
loan shares or the placing of same in the bank if the statutes of the jurisdiction 
concerned do not allow them as legal investments. 

. There must be a provision that the beneficiary is not to receive anything from 
the trust for a set period. 

a. This period will be the longest period allowed under the rule against 
accumulations in each jurisdiction concerned. Extreme vigilance must be 
exercised here to see that the trust is revoked in each case before the date 
arrives when the beneficiary is to receive money from the trust. 

5. There must be a provision in the trust instrument providing the trust to be 
void if the cestui bring suit against the trustee alleging that he holds too 
many trust estates to administer them properly. 

a. The right to the cestui to maintain suit for absolute mismanagement should 
not be abridged or the court might disregard the whole provision. 

If all the above points are followed all that will be needed to be done by our 
hypothetical client when an insured institution, in which he has money, fails is to 
y in a claim to the receiver of the corporation for each of the trust estates of which 

¢ is trustee. This is covered by insurance by the act creating the Federal Deposit 


Insurance Corporation so it will be paid in full. Then with the money from each of 
these trusts estates safely in hand the trustee need only to act in his capacity as settlor 
and exercise the power of revocation which he has reserved to himself and he will 
once again hold the funds in his own right none the worse for the bank or the Federal 
Savings and Loan Association failure. 


Eart D. Souticny 





CAN BREACH OF PROMISE TO MARRY 


BE IMPLIED FROM CONDUCT? 


By Hazet A. ANDERSON 
Member 2nd Y ear Class University of Kansas School of Law 

In the case of Yale v. Curtiss' the petition alleged that the plaintiff, Nellie E. 
Yates, 28, and defendant, William R. Curtiss, 46, met at a wedding. Nellie was a 
music teacher and a member of the church choir and William, a bank clerk, had in- 
herited considerable property from his father. William also became a member of the 
same church choir to which Nellie belonged. The petition further alleged that the 
defendant accompanied Nellie home on several occasions from choir practice and 
from prayer meeting. He escorted her to seven different entertainments within a two 
year period. He also took her out riding upon two occasions. He entered her home only 


1. Yale v. Curtiss, 151 N.Y. 598, 1897. 
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upon her invitation, never remaining later than eleven o'clock. He also kept company 
with other young ladies. Also it is alleged and admitted that he never used terms of 
endearment toward the plaintiff, nor were there any physical expressions or demon- 
strations of affections between them. Also, there was no express offer of marriage by 
the defendant, mor any acceptance by the plaintiff. William married Miss Fall 
Nellie brought action to recover damages for breach of promise to marry, alleging 
that an offer and acceptance could be implied from what William had ne pe done. 
A lower New York exacted heavy damages against William, but upon appeal, the 
New York Court of Appeals aptly reversed the judgment holding: 

‘“No form of words is required to constitute a contract to marry and a formal 
offer and acceptance is not necessary, but there must be an offer and acceptance 
sufficiently disclosed or expressed to fix the fact that the parties were to marry as 
clearly as if put into formal words.’’ 

That Court further held that there must be a meeting of the minds of the contract- 
ing parties and the evidence must be of such character as to justify a finding that such 
was the case. 

Breach of promise suits have long been appeasing and appealing bait for the 
headline hunters but have never been looked upon favorably by the Courts. Theo- 
retically either sex may bring the action but usually it is brought by women who 
choose wealthy men as their prey. Stretch v. Parker’ offers us the earliest common law 
case recognizing the right of action for breach of promise to marry and in Harrison v. 
Cage‘ it was held that a man could recover in such an action. However, in recent years 
public opinion has been heavily pitted against any such actions and eight states® have 
enacted statutes that such an action may not be brought. New York® is one of those 
states, consequently the New York Courts need have no fear of being further harassed 
by such actions as they have been in the past. 

In Kansas the records of the Courts are not greatly cluttered with such cases— the 
Supreme Court having handled probably less than twenty-five on the subject. In 


Kennedy v. Rodgers’ the oe Court affirmed the judgment of a lower Court giving 


the plaintiff two thousand dollars in damages holding: 

‘A marriage engagement is not a mere matter of sentiment and may properly 
be considered as in one sense a business transaction entered into with a view, in 
in part at least, to pecuniary advantage.’’® 
In the oft cited case Witt v. Heyen® the Supreme Court of Kansas reversed the judg- 

ment of the trial Court that had awarded damages to the plaintiff, Hanna Witt. The 
Court found that where a statute!’ would have prohibited the marriage, no recovery 
could be had for breach of promise. Likewise the Kansas Court rev a ten thousand 
dollar judgment against the defendant in Falk v. Burke" stating that an omission to 
marry on a particular date, which had been set by the parties, is not necessarily a 
breach of promise. Also in Bowers v. Sly"* our Court again reversing a judgment against 
the defendant who had been accused of seducing the plaintiff held that in the absence 
of a stated date for the marriage, the law will imply that marriage shall take place 
within a reasonable time. In Dalrymple v. Green" it was alleged that the defendant 
sustained illicit relations with the plaintiff upon his — to marry her. The 
Supreme Court of Kansas, in a four to three decision, held that in an action for breach 
of promise, seduction may be proven and considered in aggrevation of damages. 
Essentially the same conclusion was reached in Judy v. Buck" as well as in Sramek v. 
Sklenar.*® 
. Yale v. Curtiss, 151 N.Y. at page 606. 
Stretch v. Parker, Mich. 12; Car. Rot. 21, 1 


. 21, 1639. 
. Harrison v. Cage, Carthew 467, 5 Mod. 411; 1 Salk. 24, 1698. 
Laws, 1938 Supp. p. 6. 
. 263, p. 782. 


s aa. 114 K. 869, 1923, 221 P. 262. 

. Gen. Stat. 8. 1915, Sec. 6155. 

. 98 K. 98, 1914, 148 P. 498, L.R.A. 1915B, 279. 

. Bowers v. Sly, 96 K. 388, 1915, 152 P. 17. 

. Dalrymple v. Green, 88 K. 678, 1918, 129 P. 1145, 48 L.R.A. (N.S.) 972. 
. Judy v. Buck, 72 K. 106, 82 P. 1104, 1905. 

. Sramek v. Sklenar, 73 K. 450, 1906, 85 P. 566. 
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The doctrine of public policy is a changeable thing and should be applied with 
caution. Likewise the institution of marriage is a sacred thing that deserves our utmost 
pr ate ta and promises to marry should not be mere shallow words—nor should they 

the beginnings of a glide toward ‘easy money."’ On the Statute books of Kansas 
there appears no ““Thou Shalt Not’’ regarding the bringing of an action in Kansas 
for breach of promise to marry, but thus far, public opinion obviously has been an 
important and an influential barrier. 





THE EFFECT OF EQUITABLE ESTOPPEL ON WILLS 


By Hexen E. Yount 
Member 3rd Year Class University of Kansas School of Law 


The policy in our state jurisprudence is that in the construction of wills, the in- 
tention of the testator must prevail. The disposition of his property shall be made as 
by his will. This doctrine is fully set forth and elaborated upon in the case of Hawkins 
v. Hansen,’ where it states, “The rules of construction applied to wills by this court 
in numerous cases recognize that each will must be construed by its own terms, and 
that where there is any ambiguity in the language the court must, as far as possible, 
put itself in the position of the testator, taking into consideration all the circumstances 
under which the will was executed, the condition of the testator’s family and his 
estate, and, from all the facts and circumstances, find what his intention was." This 
sets forth fully, without equivocation, that the will of the testator must prevail. 

Let us now examine two very recent cases that involve essentially the same 
subject and points for decision, Hirt v. Bucklin State Bank,? and Swisher v. McMain.* 
In each of these cases the doctrine of *‘equitable estoppel’’ is recognized. 

What is equitable estoppel? This branch of the law of estoppel originated in the 
English court of chancery. It was definitely adopted in England as a common law 
doctrine in the leading case of Pickard v. Sears. It is now administered almost as freely 
by the courts of law as by the courts of equity. The doctrine rests on the broad ground 
of public om d and good faith, and is interposed to guard against fraud and prevent 
injustice. Its vital yee od is that he who by his language or conduct leads another 
to do what he would otherwise not have done, shall not subject such person to loss 
or injury by disappointing the expectations on which he acted. Where one volun- 
tarily by his words or conduct causes another to believe the existence of a certain state 
of things and induces him to act on that belief so as to alter his own previous position 
for the worse, the former is concluded from averring against the latter a different state 
of things than existed and thus is estopped in Equity. 

In Hirt v. Bucklin State Bank® the facts were as follows: The elder Hirt was a 
native of Germany and lived in Bucklin in Ford County for many years. He accumu- 
lated quite a fortune part of which consisted of $33,500 which he left on deposit in 
the Bucklin State Bank when he decided to return to the Fatherland where he died 
in 1927. He had been twice married. By his will he gave the money in the bank to the 
three children of his first marriage in various proportions. No proceedings to probate 
his will were ever had in Kansas; the will was probated in Germany. Some time after 
his death, the children and other relatives of the late Fred Hirt entered into an agree- 
ment to divide and distribute the money in the bank in a different manner than had 
been provided in the will. This arrangement was made known to the bank by the son, 
William Hirt, appellant in this case, and the bank paid to him thereafter various 
sums on the portion that he was to receive from said agreement. The bank issued a 
statement to him showing the amounts of the deposit that were to go to the various 


92 Kan. 78, 1914. 139 Pac. 1022, LRA 1915A. 
58 Kan. 194, 1941. 109 Pac. (2d) 171. 

58 Kan. 401, 1941. 110 Pac. (2d) 765. 
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persons who had entered into said agreement. This statement bears the date of July 26, 
1934. Sometime thereafter the bank refused to pay the balance then on deposit that 
was due the son, William Hirt, in said agreement of the heirs and other relatives, and 
in October, 1937, he brought suit against the bank to recover same. The amended 
— narrated the facts in detail, and after several motions were levelled by the 

efendant bank, it finally answered at length and set up various defenses; but the deci- 
sion of the Supreme Court did not turn on any of them. The bank moved for judgment 
on the pleadings and the District Court sustained it. The plaintiff appealed, and the 

ivotal point turned on the sufficiency of the amended petition. The Supreme Court 
held that a cause of action against the bank was stated therein and remanded the case 
for further proceedings. 

The importance of this case in relation to wills is that it holds that ‘‘equitable 
estoppel’’ will prevail against the will of the testator. It appears in the followin 
language: “Repeated adjudications of this court have held that there is nothing illega 
or unsound in Kansas law for the persons interested as the heirs of beneficiaries of an 
estate, testate or intestate, to make an agreement for its we different from 
that directed by the statue of descent or the statute of wills. This court has frequently 
upheld family settlements of estates regardless of the testamentary disposition thereof.’"* 

While the crux of the decision in Hirt v. Bucklin State Bank (now under considera- 
tion) turned on the Fenn, yet the underlying principle of equitable estoppel con- 
trolled the court because the facts of the petition were: A will; death of testator; 


property left in the ion a defendant bank; an agreement by the heirs, devisees, 
and others interested in the property; knowledge of and consent of the defendant and 
partial compliance by it therewith; no dispute about defendant having the amount 
claimed by the plaintiff; and no probate or other proceedings in Kansas court. Note 
the following language in Hirt v. Bucklin State Bank’ as follows: *‘We must hold that 
the fact that the Hirt will was never probated in Kansas was of no consequence under 
the comprehensive allegations contained in the plaintiff's petition.”’ 


Briefly, the facts in the second case are as follows:* A joint will was made and 
executed by Chas. R. Swisher and Olive B. Swisher, husband and wife, dated April 7, 
1920. By the terms of the will the survivor took the entire estate with a proviso that 
if any of the estate existed at the death of the survivor then and in that event a certain 
stepson of the wife, Joel C. Swisher, should receive the residue. The husband died in 
1926, but this will was never offered or filed for probate in the lifetime of the surviving 
spouse who died leaving her separate will which she had made two months before 
her death, on February 2, 1938. This was about twelve years after the death of her 
husband. The lawyer who drafted the first will (the joint will) almost 18 years prior 
to her death knew all the facts connected with the situation of Mrs. Swisher, as his 
then law firm composed of father and son drafted the individual will of Mrs. Swisher. 
By its terms the younger lawyer was named the executor. The will was left with the 
law firm by the testatrix. By the terms of the last will, Mrs. Swisher gave the sum of 
$2500 to her brother and two $500 bequests to friends who were a mother and daughter. 
The residue of her estate she gave to her stepson as mentioned in the joint will. The 
counsel for Mrs. Swisher was also counsel for Joel C. Swisher, and immediately after 
the death of Mrs. Swisher they ea in conjunction with the stepson to file and 
probate the belated joint will. One member of the said law firm was appointed and 
qualified as administrator. 

The women beneficiaries under the second will made inquiry from the administra- 
tor as to the effect of the joint will upon their ee shares. The administrator in 
an effort to make peace with these two friends of the late Mrs. Swisher suggested 
that they file a fictitious claim in the aggregate sum of their bequests. Certain verified 
releases were ared by the administrator of the said joint will and duly executed 
by the pretended claimants in plain, open, and notorious collusion by those con- 
cerned. By the terms of the joint will the stepson was to receive whatever remained, 


1. Ibid. 
8. 158 Kan. 401, 1941. 110 Pac. (2d) 765. 
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that is, he was to receive all of the estate in the event that the survivor left anything. 
By the terms of the will of Mrs. Swisher there were three bequests amounting to 
$3500 which would be deducted from the remainder left to the stepson. All these 
facts were known to the stepson and his counsel. A short time later Mr. McMain, 
brother of Mrs. Swisher and the only heir at law, seemingly sensed something wrong. 
He secured an able counsel and started a law suit in the District Court of Sedgwick 
County to claim the estate and construe the will. He made the administrator, Joel C. 
Swisher, the stepson, and the two women beneficiaries all parties defendant. The 
brother, Mr. McMain, prevailed in his suit and nobody appealed. Sixty days later 
the former administrator and his client, the stepson, attempted to rescind their former 

obate proceedings which had already been nullified in the case against them in the 

istrict Court and started to probate under the Probate Code the original will of 
Mrs. Swisher and succeeded in that. McMain then appealed to the Supreme Court. 
Equitable estoppel was carried out, as applied to the iove of the case. 


The court said, ‘In appeal from a judgment admitting a will to probate which its 
proponents had suppressed and whose existence they had concealed from the Probate 
Court while they procured the probate of an earlier abortive will and attempted to 
secure the whole of the estate thereunder for one of their number, the record ex- 
amined and held: (1) The proponents of the abortive will were equitably estopped to 
have the suppressed will probated after they had caused the heir at law expenses of 
time and effort to defeat their attempt to have the estate administered under the 
earlier abortive will; and (2) by agreement with the administrator the two bene- 
ficiaries under the suppressed and concealed will accepted the cash equivalent of their 
bequests and thereby released all their claims against the estate of the testatrix, and 
barred themselves of any right to demand the belated probating of the suppressed 
will. Manifestly the legal and equitable questions involved in the third point urged 
against the judgment justify our giving them our first consideration.’"* 


Now the question is whether Joel C. Swisher is yy to have his stepmother’s 
will probated and to succeed to the estate thereunder. The law is entirely clear that 
upon the principle and my a client is bound by the acts and conduct of his 
attorneys except where he takes timely steps to repudiate them by showing their 
want of authority to act in his behalf. 

Lastly, the following paragraph of the opinion leaves no doubt but that equitable 
estoppe! will prevail against the will of the testator. ‘“The court holds that under the 
circumstances disclosed the withholding of Mrs. Swisher’s will of December, 1937, 
and the concealment of its existence while the attempt was made to get the whole 
of her estate through the abortive will of 1920, the principal defendant, Joel C. 
Swisher, and Dallas M. Potts, administrator, were barred and estopped to have Mrs. 
Swisher’s will of December, 1927, probated: and the objections of William S. McMain, 
heir at law, to its probate were good and should have been sustained in the Probate 
Court and in the District Court."’” 


Hexen E. Yount 


9. Ibid. 
10. Ibid. 





NATIONALIZING NEVADA DIVORCE LAWS: 


WILLIAMS v. NORTH CAROLINA 


By Loren Aupricn Dyson 
Class of 1943, Washburn Municipal University School of Law 


The recent decision of Williams v. North Carolina, 85 L. Ed. 189, could well be 
written as a satire depicting the present divorce problem and the social problems this 
case involves. Let us imagine we are at the theater and the following announcement 
has been flashed across the screen. ‘‘Any names of facts presented here are purely 
fictitious and any relation between them and persons now living or otherwise is 
purely coincidental."’ 
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Let us raise the curtain on our play entitled ‘‘Justice Will Be Done."’ In the first 
act we find Mr. Williams, a tired business man returning to his home where he knows 
he will be confronted by his four children and his ‘‘extremely cruel’’ wife. He has 
endured this punishment of matrimonial suffering for the past twenty-five years until 
at last he can tolerate it no longer. He packs his few personal belongings into a suit- 
case and boldly announces that he is going to Nevada. 


In the second scene we find Mrs. Hendrix toiling her life away over a hot stove, 
her moody and grouchy husband reading the paper. She is so lonesome, as he does not 
speak to her often now. When she tries to talk to him he will only grunt or nod his 
head. ‘“There was nothing cheerful about him at all,’ she later said. She tries to 
make him smile but to no avail. At last after having given the best twenty years of 
her life to this monster, she must leave. She too, packs her meager belongings and 
prepares for the long trip, via streamliner, to the far west where she can obtain a 
divorce and start life anew. 


In the second act, we find that our hero and heroine have established ‘‘indefinite 
residence’’ at the Almo Auto Court on Los Angeles Road in Las Vegas, Nevada. 
They found that they will be forced to spend six - weeks in this strange country, 
and in their loneliness and bereavement they find each other of great comfort in this 
trying time of sorrow. The Nevada sheriff has already provided the sheriff of North 
Carolina with a summons and complaint to be served upon Mrs. Williams. Mrs. 
Hendrix has had publication of summons in the Las Vegas newspaper and has mailed 
a summons and complaint to the ‘last post office address’’ of her present husband. 
At last the fateful day arrives and the kind Nevada judge pronounces that as they are 
residents of the fair state of Nevada and have comitial with the laws of that state, 
they are now legally divorced. The happy couple on this very day seek out a local 
clergyman and are quickly married. In an exotic state of marital bliss they catch the 
first train to North Carolina. In North Carolina they establish their love nest, but 
now the pe thickens. Those villains, their ungrateful former spouses, file a com- 
plaint and our newlyweds are summoned to appear in court and answer the charge 
of ‘‘bigamous cohabitation.’’ They are found guilty and are sentenced, they appeal, 
but all in vain. Alas, they are doomed to spend a sorrowful year of their lives in a cold, 
damp prison cell behind iron bars, separated from each other. With this climax the 
curtain falls upon the second act of our little play. 


In the third and final act we find the lawyers of our hero and heroine before the 
Supreme Court of the United States. These brilliant attorneys can clearly see the 
injustice of it all. They are waxing eloquent on the “‘full faith and credit’’ clause of the 
constitution while the Attorney General of North Carolina is not at all concerned 
with these arguments. North Carolina does not have to give any recognition to this 
Nevada decree because that question was decided long ago by this very court in the 
case of Haddock v. Haddock. The Attorney General chuckles to himself as he watches 
the earnest endeavor of his friends of the opposition. At last the court hands down its 
opinion. The Haddock case is overruled, our couple freed and happily reunited, the 
villains foiled, and justice done. 


Before being too critical of this recent decision let us examine some of the laws 
and principals involved in the opinions written by the Supreme Court in the past 
fifty years which led to the ultimate conclusions reached in Williams v. North Carolina. 


Let us first direct our attention to the Atherton case. Here the marriage domicile 
of the igo was in Kentucky and the wife left her husband on the alleged ground 
of cruelty. Later Mr. Atherton sued his wife for divorce in Kentucky on the grounds 
of abandonment and constructive service was had — Mrs. Atherton in New York. 
After the Kentucky decree was made final, Mrs. Atherton brought an action in New 
York to obtain a limited divorce from her husband and to obtain custody of their 
child. The U. S. Supreme Court recognized the Kentucky decree and held that it would 
have to be given full faith and credit by the New York Courts. Here it was recognized 
that the marital domicile was actually in Kentucky. Reasonable steps had been taken 
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to notify her of the pending action in that state and she did not choose to defend. 
Mrs. Atherton could have shown by defending the action that she left her husband 
with cause never intending to return, and that she had established a separate domicile. 
This she did not do. The Supreme Court found that to hold other than it did would 
make it difficult, if not impossible for the husband to obtain a divorce for the cause 
alleged, if such cause actually existed. The husband would be forced to go to the state 
where his wife now resided, and by the very fact that he sued her there admit that she 
had acquired a separate domicile, thus disproving his own cause of action. 


Chief Justice Fuller and Justice Peckham dissented to this decision upon the 
theory that when a wife left her husband for cause, she could establish a domicile 
separate and distinct from that of her husband. She could then proceed against him 
in this new jurisdiction and show the facts that justified her leaving him. This 
court could then determine whether or not she was justified in so doing and thus 
whether she could acquire such domicile. After this was done the Kentucky courts 
would have no jurisdiction over her. The dissenters disapproved of the doctrine of 
marital status as announced by the majority of the court. 


Some seven years after deciding the Atherton case, the Supreme Court came forth 
with the startling and much criticised doctrines laid down in Haddock v Haddock (201 
U. S. 562; 50 L. Ed. 807; 26 S. Cr. 525). In this case we find that Mr. Haddock left 
his wife in New York and went to Connecticut to establish separate domicile. While 
residing there he obtained a divorce from his wife. Later upon returning to New 
York, . Haddock obtained personal service upon him and brought an action for 
separate maintenance and alimony. She was awarded both. Upon. appeal the U. S. 
Supreme Court held that New York need not give full faith and credit to a Connecticut 
decree, since it was obtained by the husband who wrongfully left his wife, went to a 
state other than the marital domicile, got service only by publication and obtained a 
default judgment upon failure of the defendant to appear. 


It should here be noted that the Supreme Court did not make it mandatory for a 
state to refuse to give full faith and credit to a divorce granted under these circum- 
stances. The state need not give full faith and credit to the decrees of another state if 
the grounds for the divorce were not recognized by the courts of the forum. 


The Connecticut divorce was good in that state or in any other state that would 
recognize it, but not in New York. It follows then that the Haddocks would be con- 
sidered married in some states while single and at liberty to marry in others, therefore 
the husband might legally have two wives at once and a wife two husbands. This was 
undoubtedly an undesirable state of affairs. Four Justices dissented to this decision 
and Justice Holmes aptly criticised it on the grounds that it “‘bastardized’’ children 
of the divorcees. Dire consequences were predicted as a result of this holding, but they 
never materialized. At last lawyers and legislators got used to the rules laid down in 
this case and they became generally accepted— however it did take Professor Beal 
twenty years to reconcile this opinion. Some states passed laws recognizing all 
divorces granted in other states. A Kansas Statute provides that the hou be given 
full faith and credit, except where the defendant was a resident of Kansas and per- 
sonal service was not had, or appearance made. Under circumstances of this kind 
matters of alimony, property sige or custody could be litigated in Kansas within 
two years. 

Bad as the situation was during the thirty-seven years that followed the Haddock 
case conditions were little improved by the holding in Williams v. North Carolina. At 
first glance it would > op that state courts would now be forced to recognize all 
divorces granted in other states. Anyone with the necessary money could go to a 
state where divorce was easy and the residence requirements short and obtain a divorce 
valid in all other states. If this were true the divorce laws of Nevada would become 
the divorce laws of the nation. 


The Supreme Court did not, however, settle the question of jurisdiction in the 
Williams case. The Attorney General of North Carolina did not attack the validity 
of the Nevada decree on the grounds that the Williams failed to establish actual 








368 The JOURNAL 


domicile in Nevada. The Supreme Court therefore found that as the Nevada court had 
found the parties domiciled there and North Carolina did not question the validity 
of that domicile, they would not decide upon that issue. It appears, therefore, that 
each case will be decided upon its own individual merits. In the recent case of Jiranek v. 
Jiranck decided by the New York Supreme Court January 28, 1943, the facts were 
similar to those in the Williams case. The New York court pointed out that whether 
a bona fide residence was actually established in Nevada was a matter to be determined 
by the state of the marital domicile. Following the decision of Andrews v. Andrews, 
188 U. S. 14, full faith and credit need not be given to a decree of a court where neither 
party is actually domiciled in that jurisdiction even though the defendant makes an 
appearance. The question of jurisdiction is always open to collateral attack by the 
state of the marital domicile. While the Nevada court in this recent New York case 
found the parties actually domiciled in Nevada, the New York court, upon review 
could set that finding aside and refuse to recognize the decree. See also Oberlander v. 
Oberlander, 39 N. Y. S. 2d. 139, recently decided by the New York Supreme Court. 

In analyzing what the divorce laws are now and what they have been we still 
find confusion and chaos existing. In the Atherton case it was said: ‘‘A husband with- 
out a wife, or a wife without a husband is unknown to the law,"’ and yet after the 
Haddock case, as can be seen by the North Carolina decision, a man could have two 
wives, a wife two husbands. 


“The reality of a prison sentence proved this was no mere play on words. 
Each would be a bigamist for living in one state with the only one with whom 
the other state woul permit him to live. Children of the second marriage would 
be bastards in one state and legitimate in the other.’’ (Dunham v. Dunham) 


This problem was partially solved by the majority view in the Williams case. 
On the other hand by the recent New York decisions the question of jurisdiction and 
actual domicile is left open to the state courts. 

The state of the marital res has a problem as to what to do about it all. As a 
result of the Williams decision, North Carolina had on its hands three marria 
among four people in the form of two broken families and one going concern. For 
good or bad some states have strict divorce laws and other states have lenient ones. 
A majority of the states have similar divorce statutes. Their residence requirements 
are also much alike. Would the solution not lie in a federal uniform marriage and 
divorce law? Canada and Australia are now operating under a system of uniform 
marriage and divorce laws with marked success. 

This suggestion was made in the Williams decision by Justice Frankfrueter and 
has received much favorable comment in newspapers, periodicals and law reviews. 
The idea is not a new one as there have been sixty-one proposed constitutional amend- 
ments presented for consideration in congress on the subject of uniform marriage and 
divorce legislation in the past fifty years. At present such a bill sponsored by Senator 
Arthur Capper of Kansas is under consideration. Some thirty states have enacted 
divorce laws requiring one year residence. The other eighteen vary from five years to 
six weeks, except South Carolina which grants divorces under no circumstances. The 
same is also true with respect to recognizing causes for divorce. Kansas recognized 
eleven grounds while most states admit but four or five. A few states recognize but 
one. Our divorce rate is increasing rapidly and in 1940 the ratio was almost double 
that of forty years ago. With the drastic increase in marriages due to the war, it can 
be expected chet divorce rates will continue to increase rapidly. If people must have 
divorces, why not make for uniformity so that all states will have the same divorce 
requirements? If the states are permitted to exercise in the future, the authority they 
now have over family law, competition may become keen enough that some states 
may continue to lower their requirements until a divorce would be granted in a 
month, a week or even a day. 

As a result of the Williams decision it would appear that states with conservative 
divorce statutes would have little to lose by favoring such a federal constitutional 
amendment giving Congress power to enact uniform divorce legislation. Most states 
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would find such laws merely embodying statutes they now have in effect. It seems 
this would be a desirable logical solution to many of the problems presented by our 
present divorce system, and it would discourage week-end divorce excursions to the 
so-called *‘divorce meccas’’ of America. 





AN OPPORTUNITY FOR LAWYERS 
TO PARTICIPATE IN THE ‘‘BLUE CROSS” 
HOSPITALIZATION PLAN 


The past eight years have witnessed the phenomenal growth of prepaid hospital 
care in much the same manner as the development in prior decades of the motion 
pictures or of other institutions which have, in a short time, established themselves 
as a part of the American way of life. 

The humble beginning which outlined an entirely new principle in paying for 
needed hospitalization has since blazoned its way across the sky under the name of the 
Blue Cross. 

In Kansas, the Blue Cross was organized and began operation with 531 partici- 
pants last July. Enrollment more than tripled during the first month. The increase 
during July amounted to 1,328 participants, bringing the total to 1,859 on August 1. 
At the end of the first seven months, the participants had increased to 7,519. 

The Kansas Hospital Service Association, commonly known as the Blue Cross, 
is incorporated under a special act of the Kansas legislature, which may be found in 
the 1941 Supplement to the General Statutes, Section 40-1802, as ‘‘a mutual non- 
profit hospital service corporation.’’ The Board of Directors, ——— equally 
the hospitals, the medical profession, and the public, serve without remuneration 
of any kind in the interest of the community. they are as follows: 

ohn R. Stone, President, Topeka 
. L. Lattimore, Vice-President, Topeka 
. J. Andres, Vice-President, Newton 
Warren M. Crosby, Secretary, Topeka 
W. Laird Dean, Treasurer, Topeka 
C. D. Blake, M.D., Hays Dorothy McMasters, R.N., Winfield 
C. C. Cogswell, Topeka . C. Mohler, Topeka 
Rev. 7.4 Warren Day, Topeka . H. A. Peck, M.D., St. Francis 
Rev. E. J. Duchene, Concordia Bernard L. Sheridan, Paola 
Sister Fidelis, Salina M. G. Sloo, M.D., Topeka 
Chas. C. Hawkes, M.D., Winfield Robt. B. Stewart, M.D., Topeka 
Penfield Jones, M.D., Lawrence F. C. Taggart, M.D., Topeka 
Zillah Leasure, R.N., Salina Leo V. Te n, M.D., Topeka 
Deane W. Malott, Lawrence oO. O. Well Maslionen 
C. O. Wright, Topeka 

Membership may be obtained only in groups; in the case of self-employed persons, 
such as lawyers, farmers, etc., through a professional association, such as the Kansas 
State Bar Association. In a group of this size, whose membership is so widely scat- 
tered, payments would be made directly to the Blue Cross organization in Topeka, 
on a quarterly, semi-annual, or annual basis and would amount to the following: 


Single membership (for persons unmarried, widowed, divorced, or separated) 
$2.20 quarterly; $4.40 semi-annually; $8.80 annually. 
Family Membership (including husband, wife, and all unmarried children 
under age 19) $4.15 quarterly; $8.30 semi-annually; $16.60 annually. 
Benefits under the Plan, which are available in member hospitals (a list of which 
follows), and also in non-member hospitals, are: 
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. Bed and board in an accommodation costing up to $4.00 a day; a more expen- 
sive accommodation may be had by paying the difference. 

General nursing care. 

. Routine laboratory examinations. 

Routine medications, drugs, and dressings. 

Use of operating room as often as necessary. 

Use of delivery room (see Maternity Benefits). 

. Anesthetic material (but not charge for its administration). 

Nursery care, and other benefits listed above, for newborn infants. 


MATERNITY BENEFITS 


When mother and father have been members for 8 consecutive months the Blue 
Cross will pay for 10 days of service to the mother, 20 additional days of service to 
the baby if it must stay after the mother goes home. No condition resulting from 
te mre is covered before 8 months of Family membership. Women who have 
husbands in the armed services are the only ones who are entitled to maternity care 
after 8 months of ‘‘single’’ membership. 

NOT PROVIDED —Services of doctors or special nurses; X-ray, physical therapy, 
or other special items; hospitalization paid for under Federal, state, or local laws; 
treatment of conditions known to require hospital care at the time of enrollment; 
service to patients not admitted to a hospital as bed-patients. 

Every man, woman, and child is entitled separately to benefits for as many as 
thirty days during each year of membership. These benefits may be used in one or 
several shuisiaas to one or more hospitals. Only 2 per cent of the population require 
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more than thirty days of hospital care per year. To receive Blue Cross benefits you 
must be admitted to the hospital as a bed-patient. 

The member hospitals to date are: 
City Hospital ~ City oe 


Abilene Dickinson Co. Leavenworth Cushing Memorial 
Memorial St. John’s 
Caldwell Caldwell General Manhattan St. Mary's 
Chanute Johnson Marysville Randell 
Colby St. Thomas McPherson McPherson County 
Concordia St. Joseph's Neodesha Wilson County 
Dodge City Charlotte Murray Newton Axtell Christian 
Memorial Bethel Deaconess 
Emporia St. Mary's Ottawa Ransom Memorial 
Fort Scott Mercy Sabetha St. Anthony Murdock 
Garden City St. Catherine's Salina Asbury Protestant 
St. John's 
Goodland Boothroy Memorial Scott City Scott City 
Great Bend Saint Rose Stafford Feldhut Memorial 
Hays St. Anthony's Sterling Sterling 
Hadley Memorial 
Horton Horton Syracuse Donohue Memorial 
Hutchinson Grace som Christ 
St. Elizabeth's St. Francis 
Mercy Stormont 
Independence Mercy Westmoreland DeChairo 
Junction City Junction City Winfield Wm. Newton Memorial 
Memorial 
Kansas City Douglass (More to be Added) 

Member hospitals themselves are back of the Blue Cross, with assets valued at 
millions of dollars. The Association is an integral part of these hospitals and they 
stand squarely behind the Blue Cross contracts with subscribers. 

Subscribers admitted to a non-member a (defined to mean any institution 
not listed above, wherever located, and which is recognized as a hospital by the 
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local medical society) are entitled to a credit equal to the average payments to mem- 
ber hospitals for similar services. Currently this credit is up to $11.00 for a one day 
stay; $16.50 for a two day stay; $20.00 for a three day stay; $5.35 per day for a four 
to thirty day stay. 

The subscriber's own physician determines when hospital care is needed and, at 
the time of admission, the subscriber presents his identification card. No advance 
os emg is required. No claim to file. No red tape. The Blue Cross pays the hospital 

irect and membership is not affected by any benefits to which a subscriber may 
otherwise be entitled, such as Health and Accident Insurance. 

The Blue Cross has been designed as a cooperative effort on the part of hospitals 
and the public to bring prepaid hospital service to the community at the lowest 
— cost. Newspapers have publicized and promoted voluntary health measures. 

rom a recent editorial in the dominant newspaper of the metropolitan area around 
Baltimore, Maryland, we quote, ‘‘It is the custom these days, when in trouble, to run 
bawling to the Government for help in the form of subsidies, relief, and other forms 
of assistance. The Blue Cross asks no help of anyone. It is a fine example of self-hel 
in a period when the meaning of those words is perilously close to being forgotten.’ 

In view of increased living costs and more-than-doubled taxes, we present this 
non-profit service to the members of the Kansas Bar Association for serious thought. 
Those of you who are interested in placing hospitalization in the family budget are 
asked to notify Robert M. Clark, [asses Hess, Ninth and Jackson Streets, 
Topeka, during the next month. 





KANSAS LAWYERS IN MILITARY SERVICE 


As the May issue of the Journal goes to press we find that there are 434 Kansas 
lawyers in the military service of their country. 

We have worked with the Judicial Council in an endeavor to keep up to date an 
accurate list. In some instances the information has been secured from the attorneys 
themselves. In other cases, it has been secured from relatives, friends or business 
associates of the men concerned, or from newspaper articles, et cetera. Consequently 
we try not to overlook the name of anyone. 

The list is mot restricted to members of the Association but includes all Kansas 
lawyers whether members of this Association or not. 

The Association has suspended dues payments for those members who are in the 
service and they will receive the Journal so long as those of us who remain on the 
home front are able to have it printed. 

We invite letters from these men for our ‘“Battle Prattle’’ department. If you have 
any information concerning lawyers we have failed to list, please advise the Secretary 
or the Judicial Council. Resse Mi. Cason 


Secretary-Treasurer 


Guy W. Baker, Ozawkic 
William A. Baker, Kansas City 
Salina 


Kenneth R. Baxter, Marysville 
E. Keith Beard, Meade 

Marion Beatty, Topeka 

George F. Beezley, Girard 

Oscar F. Belin, Wichita 

E. A. Benson, Jr., Kansas City 
George S. Benson, Jr., El Dorado 
yf Berglund, Jr., Clay Center 

P. Betzer, Topeka 
Char Eugene Beven, Muscotah 
Walter I. Biddle, Leavenworth 
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C. E. Birney, Hill City 
L. Perry Bishop, Paola 
A. C. Blakeley, Wichita 
Everett B. Blakeley, Fort Scott 
Lloyd Cecil Bloomer, Osborne 
Francis F. Blundon, Salina 
Benjamin A. Boch, Atchison 
Harlin E. Bond, Wichita 
Cornelius H. Boone, Leavenworth 
Charles A. Bowman, Kansas City 
Robert G. Braden, Wichita 
Charles W. Bradshaw, Topeka 
ohn K. Brandon, McPherson 
lohn W. Brookens, Westmoreland 
- Quinton Brown, Topeka 
Joseph Hayden Brown, Wichita 
Lelus B. Brown, Newton 


Ler mes Ig H. Brown, Kansas City 
i H. Browne, Burdett 


Charles C. Clark, Topeka 

Francis M. Clark, Topeka 

Roy W. Cliborne, i 

Raymond L. Cobean, Pratt 

James E. Collingwood, Topeka 
. D. Conderman, Moran 


K. Corkhill, Topeka 

. Corley, Garden City 
de P. Cowgill, Topeka 
- Crane, Topeka 
Claude S. Cravens, Jr., Topeka 
Martin C. Crawn, Kansas City 
John David Crouch, Everest 
Rex Lawrence Culley, Mullinville 
Lawrence Cunningham, Kansas City 


William E. Cunningham, Arkansas City 


Frank E. Daily, Jr., \ geen 
mer d D. ~~ , Topeka 
. is, Topeka ” 


George Edward Denning, Elkhart 
Harry S. Deutch, Kansas City 
Max L. Dice, Johnson 

F. H. Dillenback, Troy 

Harold E. Doherty, Topeka 

Paul J. Donaldson, Wichita 

Grey Dresie, Wichita 

Frank F. Eckdall, Emporia 


J. Raymond Eggleston, Medicine Lodge 


Perry A. Ennis, Topeka 
Fred Emery, Belleville 
Frank P. Eresch, Topeka 
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W. Jay Esco, Wichita 
Louis H. Eversole, Topeka* 
Clem William Fairchild, Lawrence 
Alva L. Fenn, Hutchinson 
Robert M. Finley, Hiawatha 
Charles H. —~ Scott City 
— Fontron, Jr., Hutchinson 
rank T. Forbes, Eureka 
Leighton A. Fossey, Mound City 
John C. Foulks, Atchison 
Sidney L. Foulston, Wichita. 
Erle W. Francis, Topeka 
John C. Frank, Wichita 
Richard R. Funk, Topeka 
Jo E. Gaitskill, Girard 
Wendell B. Garlinghouse, Topeka 
Virgil Garrett, Burlington 
Morris Garvin, St. John 
John Gerety, Wichita 
Robert J “Cilliland, Hutchinson 
Champ A. Graham, Wellsville 
Karl K. Grotheer, Pittsburg 
Martin S. Hall, Anthony 
Max D. Hall, Anthony 
Neil Hambleton, De Soto 
Tudor W. Hampton, Great Bend 
Delmas Haney, Hays 
ustin D. Hannen, Burlington 
old H. Harding, Kansas City 
Ford E. Harbaugh, i 
i mon, Columbus 
Innis D. Harris, Wichita 
Andrew Stone Hartnett, Stafford 
Paul L. Harvey, Topeka* 
Lew Hasty, Wichita 
C. E. Heilman, El Dorado 
Charles Heizer, Osage City 
Robert E. Hendrickson, Moline 
Charles E. Henshall, Osborne 
Harold S. Herd, Coldwater 
Bernard A. Herken, Leavenworth 
Donald Hickman, Arkansas City 
Donald Higby, Kansas City 
Everett S. Higgins, Wichita | 


James R. Hoover, 

Carl H. Houseworth, Harveyville 
Earl R. Hubbard, Herin 

James C. Hubbard, Jr., 

Maurice R. Hubbard, Olathe 
James A. Hudelson, Jr., Ottawa 
Robert H. Hudkins, Emporia 
Harold Hughes, Manhattan 
Donald S. Hults, Lawrence 

John H. Hunt, Topeka 

William S. Hyatt, Jr., Kansas City 
H. N. Hyland, Washington 

Hal Hyler, Parsons 

Fred C. Ice, Newton 

Howard N. Immell, Topeka 
Chester C. Ingels, Hiawatha 
Freeman B. Irby, Topeka 
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Harold Irwin, Wichita 

Robert R. Irwin, Topeka 
Balfour S. Jeffrey, Topeka 

Roy H. Johnson, Topeka 
Maxwell L. Jones, land 
Richard Jones, Wichita 

Robert R. — Topeka 
Robert Y. Jones, Lyons 

Orin C. Jordan, Beloit 

William C. Kandt, Great Bend 
Wm. C. Karnazes, Kansas City 
John F. Kaster, Topeka 

a L. Keller, Pratt 

Ww. Kennedy, Pittsburg 
William Roy Kirby, Coffeyville 
Wm. B. Kirkpatrick, To; 
Gerald E. Kolterman, Wamego 
Gale E. Krouse, Onaga 

Jay Kyle, Topeka 
Reginald La Sater, Topeka 

Paul A. Lamb, Caney 

Maurice Lampl, Wichita 

Daniel O. Lardner, Fort Scott 
Cyrus Leland, Tro 

Wilbur G. Leonard, Council Grove 


Frank W. Liebert, Coffeyville 
Auburn G. Light, Liberal 
Sol Lindenbaum, El Dorado 
{Cc Linge, Topeka 

ald C. Little, Kansas City 
Herbert L. Lodge, Olathe 
Lyle Loomis, Topeka 
J. W. Lowry, Atchison 
Wayne Daniel Loughridge, Garnett 
Leon W. Lundblade, Beloit 
W. R. Lutz, Smich Center 
Donald J. Magaw, Osborne 
Clarence Malone, Topeka 
Ernest J. Malone, Hays 
Fred A. Mann, Topeka 
Stuart T. McAlister, Parsons 
Patrick Bevan McAnany, Kansas City 
John C. McCall, Chanute 
Forest V. McCalley, Wichita 
Charles McCamish, Kansas City 
Ora D. McClellan, Neodesha 
Charles F. McClintock, Wichita 
Ray McCombs, Ness City 
Charles Frederick McCoy, Topeka 
ames Martin McDermott, Winfield 
loseph H. McDowell, Kansas City 
V. M. McElroy, Greensbur, 
Frank H. McFarland, Tope 
Harold McGugin, Coffeyville 
Thomas McGuire, Medicine Lod 


ge 

Willis H. gee Paola 
McVey, Independence 

Lee R. Meador, Wichita 
Samuel Mellinger, Emporia 
Robert Merrick. 7 To; + 
Aldeverd Metcalf, lin 
Conrad Miller, Kansas City 
Harry E. Miller, Hiawatha 
John C. Miller, Coffeyville 
Lloyd S. Miller, Kansas City 
Robert G. Miller, Pratt 
Robert Haskins Miller, Lawrence 
Wilton D. Miller, Belleville 
Leo W. Mills, Yates Center 


William M. Mills, Jr., Topeka 
Stanley C. Miner, Ness City 
Donald I. Mitchell, Wichita 
R. Lee Montre, Topeka 
Woodrow B. Morris, Kingman 
ohn H. Morse, Mound City 
bert Morton, Wichita 
Kenneth B. Moses, Lawrence 
Gale Moss, Ei Dorado 
William G. Muir, Anthony 
Ralph Mullin, Olathe 
T M. Nellor, Kansas City 
Bert E. Newland, Ortawa 
Robert I. Nicholson, Paola 
ioe Nickell, Topeka 
john F. O'Brien, Independence 
Keefe O'Keefe, Leavenworth 
Ralph W. Oman, Topeka 
Robert E. O'Neil, Axtell 
Robert Kenneth Osborn, Stockton 
Robert B. Oyler, Lawrence 
Joseph Scott Payne, Kansas City 
Olin K. Petefish, Lawrence 
Robert A. Peterson, Topeka 
Willard L. Phillips, Kansas City 
William F. Pielsticker, Wichita 
oseph L. Pierce, Pittsburg 
ames W. Porter, Topeka 
ames Postma, Lawrence 
muel Kishler Prager, Fort Scott 
Harlow Preston, Topeka 
Robert T. Price, Topeka 
Leland J. Propp, Hutchinson 
G. K. ves, Jr., Wichita 
a W. Putnam, Emporia 
ugh Patrick Quinn, Salina 
Ralph R. Rader, Howard 
George E. Ramskill, Burlingame 
Charles C. Rankin, Lawrence 
Charles E. Rauh, Hutchinson 
William L. Rees, Topeka 
William D. Reilly, Leavenworth 
Oscar Renn, Arkansas City — 


ames H. Rexroad, Hutchinson 

. R. Rhoades, McPherson 

ohn J. Rhodes, Council Grove 
Lawrence J. Richardson, Topeka 
Leland W. Richardson, Topeka 
Lewis Richardson, Topeka 

C. Eugene Ricketts, Paola 

ames V. Riddell, Wichita 

ilford R. Riegle, Emporia 

Kurt Riesen, Wichita 
Oliver D. Rinehart, Paola 
Robert B. Ritchie, Wichita 
Frank W. Robieson, Winfield 
Clarence H. Robinson, Newton 
Max Dale Robinson, Emporia 
Kenneth P. Rockhill, Eureka 
Ralph A. Rodgers, Lincoln 
Victor J. Rogers, Wichita 

D. V. Romine, Abilene 
Charles Rooney, Topeka 
Edward Rooney, Jr., Topeka 
Fred Rooney, Topeka 

V. J. Rosecrans, Winfield 
John M. Rugh, Abilene 

L. H. Ruppenthal, McPherson 
Lucien B. Rutherford, Leavenworth 
Wayne W. Ryan, Clay Center 
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Jack Savage, Winfield 
Keene Saxon, Topeka 
Robert A. Schermerhorn, Junction City 
Paul only ge Wichita 
S. Schnider, 


Atied GC. Schroeder, Newton 
Ray S. Schulz, Great Bend 
David H. Scott, Lawrence ~ 
Elisha Scott, je, Topeka 
Hugh C. Scott, Kansas City 
hy M. Scott, Kansas City 
ay W. Scovel, Independence 
Keith Geor, Sebelius, Almena 


glas Sharp, Kansas City 
Willis A. Shattuck, Cimarron 
Richard W. Shaw, Hiawatha 
Warren Shaw, Topeka 
Karl V. Shawver, Jr., Paola 
y, Fredonia 


Fat Fm oa Shrader, Holton 
a Shuss, Parsons 

wrence Martin Sigmund, Netawaka 
Clem H. Silvers, El 


Ernest B. Skinner, Jaton City 
Alan R. Sleeper, Jr, Jo 
Carl T. Smi 
George Rockwell Smith, Pratt 
Harrison Smith, Atchison 
Herman W. Smith, Jr., Wichita 
= E. Smith, T. Topeka 

int Smith, Salina 
ane Snyder, Leavenworth 

Claude Sowers, Wichita 
Kenneth G. Speir, Newton 
Corwin C. Spencer, Oakle 
James E. Sperling, Staff 

uire, Topeka 

Maurice Stack, Topeka 
Arthr Stallwitz, Wichita 


Myron 8 


Wale a A. Steiger, Topeka 
Frank Steinkirchner, Wichita 
Paul C. Steinrauf, Topeka 


Paul W. Stephens, N 
Russell L. Stephens, aot 


Edward Stevens, Topeka 

Charles H. Stewart, Kingman 

J. Rodney Stone, Newton 

John Frederick Stoskopf, Jr., Hoisington 
Vernon A. Stroberg, Newton 

Richard A. Swallow, Oskaloosa* 

Earl B. Swarner, Kansas City 

Leo A. Swoboda, Kansas City 


"Indicates honorably discharged. 
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James H. Taggart, Wellington 
Robert Y. Taliaferro, Jr., El Dorado 
ames S. Terrill, Syracuse 
ilbert F. Thompson, zane 
W. K. Thom , Tope’ 
William P. ompson, Pe MicPherson 
Prentice A. Townsend, Atchison 
B. F. Tracy, Emporia 
William Eu readway, Topeka 
Arthur N. Turner, Loy 
a “m* Vance, Garden City 
an Cleave, Jr., Kansas City 
C teem Vancura, Ellsworth 
Theo. F. Varner, Indepen dence 
William H. Vernon, ja — 
Ernest M. Vieux, Greensbur 
Darrel Hedges Ye ew 
Cyrus Wade, Jr., In dence 
D. Arthur Walker, Arkansas City 
hn E. Walker, Wichita 
hn M. Wall, Sedan 
ames W. Wallace, Mound City 
Charles W. Ward, Peabody 
Guy E. Ward, Belleville 
William R. Ward, Wichita 
George Leroy Warner, Jr., Wichita 
Fred F. Wasinger, Hays 
D. E. Watson, Salina 
Harold A. Wayman, Coffeyville 
Jack F. oe. Pittsburg 
Richard Seay: ae e Concordia 
Vernon Webber, La Crosse 
in A. lohnson Co.) Kansas City, Mo. 
John C. Weeks, Topeka 
Abraham Weinlood, Hutchinson 
Richard C. Wells, Manhattan 
Walton K. Weltmer, Hiawatha 
William J. Wertz, Wichita 
Oren M. Wheat, Medicine Lodge 
Arthur B. White, Clay Center 
Paul H. White, Wichita 
Paul L. Wilbert, Pittsburg 
Kenneth Wilke, Topeka 
L. A. Willett, Beloit 
{one A. Williams, pote City 
lohn M. Williams, T: a 
Blake A. Williamson, City 
Arno Windscheffel, Smith Center 
Paul E. Wilson, Ashland 
George O. Wise, Newton 
Frederick Woleslagel, Lyons 
W. R. Womer, Manhattan 
Earle N. Wright, Arkansas City 
Ernest A. Yarnevich, Kansas City 
William Harold Young, Salina 
Milton Zacharias, Wichita 
Carl E. Ziegler, Coffeyville 
Eugene P. Zuspann, Goodland 
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The response to Your Editor's request for letters from men in the services, pub- 
lished in the February, 1943, issue of this Journal, has been disheartening. As this 
issue goes to press only three such letters have been received, although unquestionabl 
members of the bar have, during the interim, had considerable correspondence wit 
friends and relatives in the armed forces. 

If this column is to continue—and we are confident it will appeal, at least, to 
all Kansas lawyers in the services (who receive free copies of the Journal for the dura- 
tion)— your help is vital. This is, then, a PLEA to our readers to forward to us any 
letters from service men. All items of a strictly personal nature will be deleted; if you 
desire, you ~~ indicate on forwarded letters those portions you do or do not want 
printed, or make copies of eae portions and mail us the copies. The mere loca- 
tion and assignment of any lawyer in the service is newsworthy, although if theletter 
contains generalized comment of merit so much the better. 


The following is a letter recently received by his Wichita, Kansas, firm from 
Lt. Enos E. Hook, written from ‘“‘censored’’ North Africa: 


““REPORT OF LUNCH WITH THE PASHA 


**Because of my recent association with the hiring of native labor for the use 
of the American Armed Forces, it was my good fortune to be invited to lunch with the 
Pasha of He is the third highest ranking Moslem in the country, being 
outranked only by his Nibs, the ruler of the country, and the Pasha of. ; 
a smaller (but stronger from a political standpoint) city in another part of the state. 

‘There were present The Pasha, his Chief of State, the high civilian Arab who 
is my personal friend and who was responsible for my invitation, five other American 
officers, a Britisher who acted as French-English interpreter and three other members 


of the Pasha’s political household. 
“It was an odd assortment of languages. None of the American officers could 
speak pr | but —— except for the few words of Arabic I know and the few 
Fr 


words of French one of the others could speak. The Pasha and his retinue spoke only 
Arab. My civilian Arab friend spoke French and Arabic but no English. The Britisher 
could speak French but no Arabic. Thus, every word spoken required a double transla- 
tion—English to French to Arabic—the answer coming back by the same double 
play routine. 

‘The Pasha is almost out of luck for servants as he maintains at this particular 
establishment only a hundred and ten. Of course at his other places, winter and 
summer houses, he has others. So much of the house as we were permitted to see is 
not particularly ornate but the furnishings are very fine. 

“We were met at the wall gates by the chief of state (or whatever his title is) 
and escorted to the veranda where the Pasha awaited us and cordially welcomed us. 
He is a very fine lookin n and is said to have the unqualified love of his con- 
stituents (or subjects, if that is the right word) for his calm and open handed judg- 
ments. Since he has the authority to chop off people's heads, I suppose there is good 
reason why they appreciate his generosity in the issuance of decrees. 

‘We were ushered to an upstairs apartment the walls of which were lined with 
low, soft, armless divans covered with pillows. The Pasha sat down and asked us to 
be at our case and make ourselves comfortable. We — American cigarettes and 
he accepted a Kool, no one thinking to warn him the first whiff would be quite a 
surprise. It was and we all had a laugh and the ice for such chit chat as could be 
carried on was well broken. In fs fifteen minutes a couple of servants entered the 
room, first removing their shoes, as is required of them before they enter the presence 
of His Excellency. At one end of the room where the divans along the wall formed an 
L, they spread on the floor a very fine hand embroidered cloth, about eight feet 
square. On this they put a round table about four to five feet in diameter and about 
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one foot high. They brought cushions six or eight inches high and the guests who 
were not already seated in the L of the room were asked to seat themselves. The 
Pasha, after seeing that all were comfortable, went to the other corner of the room 
and sat down with the members of his retinue at a similar table. This was quite con- 
fusing to us until we were told that an Arab host sees to it that his guests are fed 
first and what they do not eat is passed on to the household table. When they finish 
with the food, it goes next to the women of the house and finally to the servants. 
It is probably well to interpolate that no unbeliever is ever pane to see the 
women of the household. This, in the particular instance, is unfortunate as we were 
told that the Pasha has a very attractive and large bunch of wives. In the summer 
they disport themselves in a swimming pool two hundred feet square. Apparently 
Hollywood is not entirely wrong but you can't prove it by me. 

**We were told that while the Pasha often entertained in European fashion, this 
meal would be entirely Arab style and there would be no wine or spirits and of course 
no eating utensils. We were told not to be afraid of pulling boneheads and to enjoy 
the meal without self-consciousness. We all knew the Moslem way of eating, having 
been coached in it many times by those who believe the way to win the war is by 
observing the formalities and honoring the customs of the country to the utmost. 
The po never uses his left hand in eating as that hand is reserved for such uses as 
necessarily attend the calls of nature. In cating, he plucks the food with the thumb 
and first two fingers of his right hand, wools it around in his palm a bit and pops it 
into his mouth. 

**Before we sat down at the table, an Arab servant came around to each of us 
and placed before us a large omge urn and each in turn put his hands over the urn 
and the servant poured water from a big copper tea-kettle affair into our hands. 


Another servant presented a towel to dry on. oe dried ourselves, each one got a 
gteat big napkin which he spread over as much of 


imself as possible when he got 
to the table. 

‘‘Now for the meal. Two jibs (American Army slang for ordinary Arabs) came 
in bearing a mY wooden box, very much like a cheese box. Covering the box was a 
woven pyramidal cone shaped affair, evidently to keep the contents of the box hot. 
They removed the cone, reached into the box and brought out the first course. Each 
succeeding course was brought in the same way, that 1s, box, cone, etc. 

**The first course was BASTLA. It looks like a pie, eighteen inches in diameter 
and six inches deep. We all closely watched our Arab friend and when he reached in 
with the two fingers of his right hand, we did likewise. What a mistake! I burned 
hell out of my fingers for the dish was exactly what it looked like—a pie—and ia 
was just out of the oven. Little by little we tore hunks of the pie out of the dish, 
bravely resisting the almost overwhelming temptation to toss the portion back and 
forth from the right to the forbidden left hand in order to cool the food a bit. The 
crust was composed of dozens of paper thin layers, sweetened and with little mounds 
of powdered sugar and cinnamon on top. The filling was a mixture of hard boiled 
eggs and almonds mashed together with pieces of pigeon breast laying in it. It sounds 
silly but it was GOOD. We all ate too much of it but when we got through with it, 
the two jibs came around again and took it over to the household table and the Pasha 
and his boys went to work on it. At that we hardly put a dent in it. 


‘Next a jib brought a silver crumb tray and brush and each of us dumped his 
napkin on the table so that the debris could be removed. 


‘The second course corresponded somewhat to hors d’ouvre. Each was given 
a quarter of a loaf of bread and the thought ran through our minds ‘How in the devil 
will we ever break off a sane of that bread without using the left hand?’ Then watch- 
ing our Arab friend we found out the exception to the rule—it is permitted to steady 
the bread on the table with the left hand while ae» off a hunk with the right. 
Dishes were put on the table containing a variety of things to eat with the bread. 
I recognized butter, small pieces of spiced meat, a kind of preserve, fresh olives and 
in the center a large bow] of dark honey in which everyone promptly dunked his bread. 
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“Next came a great big hunk of meat, golden brown and with a very fragrant 
odor. Again we all burned our fingers but managing to get little morsels found it 
extremely delicious. It turned out to be Jeg of muttom Now, I do not like lamb or 
mutton in any form but this was just about the best tasting meat I ever ate. It was 
fixed up with a lot of spices and one of the fellows said it was something like the 
curried mutton the English serve. As might be realized, it had to be very tender to 
yield to finger treatment and inquiry disclosed that they first boil it and then barbecue 
it with this spicy sauce. 

‘The servants then brought a platter of fishes about the size of a perch. This 
looked like an eating problem but again observation solved the difficulty. One just 

Ils a fish toward him on the platter (not removing it therefrom) and claws off a 
unk of the side of the fish. This, too, was very good eating. 

‘The next course consisted of a platter full of whole roasted chicken. No greater 
difficulty in grabbing off hunks of it was experienced than in the instance of the 

vious dishes. However, we learned another rule— that cooperative effort is entirely 
ieste. One of the officers said he surely would like to have a neck but he didn’t see 
how he could twist it off with one hand. Upon this being translated to our friend, he 
abbed the chicken and told the officer to go ahead and do his necking, which he 
id, both using the right hand. Thus we found that two right hands are as good as 
the customary set of right and left. 


“Then came the best dish of the day in my opinion. It was a large bow! of a 
mixture of dates, almonds, raisins and chunks of beef cooked in honey. It was quite 
stiff and gooey and one could grab a —_ of fingers full and wad it up and pop it 
into the mouth or he could fish around till he foul a particularly good piece of beef. 
At about this point some of the guests were about ready to give up but the hardier 
continued the march. 

*‘Now came the dish we were all waiting for—the much advertised KOOS- 
KOOS, sometimes erroneously called KUSH-KUSH. It is certainly nothing to write 


home about, other than the way it is served and the difficulty of eating it with the 

fingers. On a large plate there is built a mountain of barley of some whitish grain, each 

grain being separate from the next and not being stuck together like rice. The top 

of the mountain is hollowed out like a volcano and in the crater are vegetables. I 

recognized turnips, beans and carrots but there were some other ingredients that I 

cannot identify. One is a to get a wad of the grain, roll it into a wad, mix it 
es 


with a handful of vegeta and eat. No. It can’t be done. So we smeared it from 
ear to ear and our host insisted that we take spoons and eat some anyway. That way 
we got to taste it. 

“The next two courses consisted of very swell almond paste cakes in a crusty 
honey cooked shell and very fine oranges, respectively. Coffee followed. They brew 
it strong and sugar it sickeningly. The famous mint tea concluded the performance. 
Tea is brewed over lumps of hard sugar and fresh mint leaves. It is very good. 

‘At three-thirty, the Pasha’s light lunch, which began at twelve-thirty, was 
concluded. I didn’t need to eat for the next five meals.” 


zt t 


Private Donald J. Magaw, 8th Air Base Squadron, Scott Field, Illinois, late of 
Osborne, Kansas, wrote this to Barney Barnett on March 1, 1943: 


“It occurs to me that these lawyers and others who may later join the armed 
forces, will not fully realize the sacrifices they are making until their return to the 
Song actice of law; these sacrifices will have occu through loss of contacts; 
oss of former clients; the expense and effort in rebuilding their practices. 

“The Kansas Bar Association may render these lawyers an invaluable service, 
by doing everything in its power to protect and promote the interest of the bar in 
every proper manner; such as the elimination of unauthorized practice, securing 
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legislation sagpicing the judges of the probate courts to be regular practicing lawyers, 
and in general improving the practice, and the standing of the profession. 

“I have no preconceived hotions that integration of the bar will guarantee these 
results, but I am convinced that they will never be accomplished in any worthwhile 
measure, without the aid of an integrated bar. 

“I sincerely hope that integration of the bar in Kansas will be an accomplished 
fact this year. The servicemen lawyers of Kansas have every right to expect such aid 
from the active members of the bar, in order that their struggles in rebuilding their 
practices in a peaceful world will be somewhat lightened."’ 


Le. Gj. 5) Robert Osborn, Navigation Division, Ground School, Naval Air Train- 
ing Center, Pensacola, Florida, wrote Bob Clark on ‘‘Monday”’ as follows: 


‘I have intended writing you for some time to let you know how much I enjoy 
the Bar Journal. It’s certainly a breath of something that seems far away down here. 

“I have had some contact with military law as I am a member of a summary 
court. It's not quite like the — we are accustomed to. It is interesting and quite 
expeditious— they get the job over without very much waiting. 

“I enjoyed the list of Kansas lawyers in the service. I would like to know where 
they all are as I certainly would like to change places with one of them. It seems that 
I have been turned into a teacher for the duration and I do not like it. I have tried 
everything I can think of to get sent to sea but so far no go. It’s certainly disgusting 
2 think that I was in before lots of them and am still here while they are seeing 
action. 

‘The work here is really very interesting. I am a navigation instructor and as 
part of my duties I fly with navigation students over the gulf. I don’t know why 
they make navigation instructors out of lawyers but there are several here. When 
we get tired of arguing about navigation we shift to law. 

**Give my regards to all my friends.”’ 
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What lawyers can do and are doing in the war effort 











What Bar Associations Can Do and Are Doing to Preserve a Post-War Practice 
for Lawyers in the Armed Services 


We have completed our survey of methods used by state and local bar associations 
to conserve the practices of lawyers in the services and to prepare the way for their 
return, and we are writing this letter to report our findings and to pass on to you cer- 
tain suggestions to which we hope you will give serious consideration. 

Based on the letters we received from state and local bar associations we concluded, 
as had been anticipated, that the returning lawyers most likely to have difficulty in 
restoring their practices are those who practice alone in medium-sized or large com- 
munities. Accordingly, our suggestions, which follow, are designed primarily to meet 
the problems such lawyers, who are numerous, appear likely to face. 

1. The Dauphin County (Pa.) Bar Association, the Lancaster (Pa.) Bar Asso- 
ciation, the Steuben County (N.Y.) Bar Association, the State Bar of California and 
the General Council of the Bar of England, have enacted resolutions reading sub- 
stantially as follows: 


Reso.vep that, so far as possible, the practices of lawyers in the jurisdiction of 
Bar Association who serve in the Armed 
Forces of the United States during the present emergency should be 
protected and reestablished upon their return, and it therefore is a 
point of honor on the part of every member of the 
Association to assist in every reasonable manner in seeing to it that 
the practices of such lawyers in the Armed Forces are protected and 
reestablished. 


Regardless of whether your bar association takes any other action along the 
lines of our study it may wish to enact a resolution of this sort and perhaps also send 
a copy to each member for display in his office. Some associations have enlarged the 
scope of such resolutions to include members serving the Government, otherwise 
than in the Armed Forces, and members serving in war industry. 

2. Other steps designed to help conserve practices to which your bar association 
may wish to give attention are the following: 

(a) The preparation and publication of a list of the names of lawyers each 
of whom is prepared to perform professional services for any lawyer from your 
locality who is serving in the Armed Forces of the United States which are 
entrusted to him by such lawyer or by such lawyer's clients or by any Court. 
(This seems especially desirable in large towns and cities. In many localities it 
may be appropriate to make all members of the association members of the panel.) 

(b) Lending the stamp of your approval to a fair method for the division of 
fees between the lawyer-in-service or, for an appropriate time, his survivors, and 
the panel-lawyer, making such method known to all panel-lawyers, and setting 
up whatever machinery 1s necessary to prevent abuses in this regard. 

(c) Attempting to have changed any state or local law or rule which pre- 
vents such a division or arrangement. (In this connection see the interpretation 
of Canon 34 of the American Bar Association Canons of Ethics by the Committee 
on Professional Ethics and Grievances of that Association in its Opinion No. 217, 
part of which is set out in the extract attached hereto; and see aiso the joint 
statement by the Committees on Professional Ethics of the Association of the 
Bar of the City of New York, the bar associations of the five Counties in New 
York City and the New York State Bar Association extracts from which are also 
attached hereto.) 
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(d) Attempting to have it made proper (or mandatory) for a lawyer acting 
for a lawyer-in-service to sign letters, documents, papers and leadings in your 
jurisdiction as follows: ‘‘For John Doe, absent on Military ice.'’ In this 
connection, compare wey aph 4 of the joint statement of the New York Com- 
mittee which is attached hereto.) 

(e) Attempting to have it made proper in your jurisdiction for a lawyer 
entering service to send an announcement to that effect to his clients, or to others 
where warranted by personal relations, and to include in the announcement a 
statement of the lawyer or lawyers whom he has designated to continue his 
practice and of his confidence in their ability and integrity; and attempting to 
establish standard approved form for this purpose. (In this connection we call 

our attention to the language of the maaks paragraph of Rule 3 of the Rules of 

ofessional Conduct of the State Bar of California which is set out on the 

attached pages. We also call your attention to the forms of letters and notice to 
clients used in England, copies of which are attached hereto.) 

(f) Attempting to have it made proper in your jurisdiction for a lawyer-in- 
service who returns to his practice to send an announcement to that effect to his 
clients, or to others where warranted by personal relations; and attempting to 
establish standard approved forms for this pve. a (In this connection we call 
your attention to the language of the secon I mong of Rule 3 of the Rules of 
Professional Conduct of the State Bar of California which is set out on the 
attached pages.) 

(g) The preparation of a model agreement for the use of lawyers-in-service 
and lawyers in whose care they leave their practices. Such an agreement might 
properly contain (1) an understanding that a lawyer acting for a lawyer-in- 
service would not represent any client of the latter for a reasonable period after 
his return, and (2) an understanding that, with the consent of the client, new 
business coming to the lawyer acting for a lawyer-in-service because of his 
handling the latter's work would go to him on his return. 

Ch) The — of a Committee to see to it that all such arrangements 
are carried out fairly. 

In some instances the current dues of lawyers-in-service are being remitted, and 
it has been suggested that in some situations it might be practicable for their dues 
for the first full year after their return to practice to be remitted also. 


3. Steps designed to facilitate the return of lawyers-in-service to their practices 
to which your bar association may wish to give attention are the following: 

(a) Arranging for library facilities for them free of charge for the first full 
year after their return to practice. 

(b) Arranging for office accommodations, telephone service and stenographic 
assistance for them free of charge for a reasonable period after their return to 
practice. We have been informed that the Bar Associations of two New Jersey 
cities which own buildings already have arranged to provide such facilities to 
returning lawyers. 

(c) Where necessary in individual cases, financing the printing and mailing 
of the announcements mentioned in 2-f above. 

(d) Continuing subscriptions to advance sheets, services, etc., for lawyers- 
in-service who are financially unable to do so themselves so that when they 
return there will not be gaps in their libraries. The cooperation of publishin 
houses, by way, for example, of reduced rates, might be sought in this cat 

(e) The preparation of brief synopses of the principal changes in local law 
during the absence of lawyers-in-service. 

(f) Making now a survey of firms and companies to determine where lawyers 
will be needed after the war, and setting up an office or committee to help find 
salaried employment for lawyers-in-service who wish it. 

(g) The creation now of a Bar Association fund, by voluntary contributions 
from your members, for the purpose of making loans to returning lawyer-soldiers. 
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This is being done by the Bar Association of Union County, New Jersey. 

(h) The preparation from time to time of a list of lawyers returned from 
service and its submission to the local courts for whatever use they see fit. 

We hope that you will give serious consideration to these suggestions, which 
we have gathered from the experiences of other bar associations and we hope that 
they will be helpful to you. If you have any questions, the Chairman of this Com- 
mittee or the member for your Circuit will be glad to try to answer them. 

Please let us know what action you take or already have taken along these or 
similar lines. If you have additional ideas which you believe might be useful to other 
bar associations, we would be glad to receive and circulate them. 

Very truly yours, 
War ReapjustMENT COMMITTEE 
Lyman M. Tondel, Jr., Chairman, 31 Nassau St., New York City 
Ralph Jandreau, First Circuit, E. Clark Morrow, Sixth Circuit, 
25 Harrison Ave., Carroll & Schaus Bldg., 
Springfield, Mass. Newark, Ohio 
Frank M. McGarry, Second Circuit, Morris I. Leibman, Seventh Circuit, 
31 Nassau St., 134 So. LaSalle Str., 
New York City Chicago, Ill. 
R. David Kreitler, Third and Tenth Circuits, Robert Bruce Snow, Eighth Circuit, 
1835 Arch St., 411 No. 7th St., 
Philadeiphia, Pa. St. Louis, Mo. 
T. Julian Skinner, Fourth and Fifth Circuits, Willard J. Wright, Ninth Circuit, 
ce of Price Administration, 1411 Fourth Ave. Bldg., 
Phoenix Bldg., Birmingham, Ala. Seattle, Washington 
John E. Buddington, Council Adviser, 30 Federal St., Boston, Mass. 
P.S. Remember that time is important. Many associations which do not have regu- 
larly scheduled meetings for some time are holding special meetings on these 
matters. 


EXTRACTS 


Extract from Opinion No. 217 by the Committee on Professional Ethics and Grievances 
of the American Bar Association Interpreting Canon 34. 

The last clause of the canon was aimed at the evil of compensating a lawyer who 
renders no service and assumes no responsibility for forwarding or directing legal 
business to another lawyer. It was directed at what is commonly known in the pro- 
fession as ‘‘fee splitting."’ 

The question here presented arises not only in the ordinary situation, but because 
of a national emergency. Many young lawyers will be called for military service. 
Lawyers who are not called should, and wil, serve their country in other ways. The 
plan for conserving the practice of lawyers called for military service serves a com- 
mendable and desirable objective. A lawyer who takes over the practice of a lawyer 
called to the service does so, not for the purpose of obtaining professional employ- 
ment, but to serve his profession and aid his brother lawyer who is called for military 
service. In so doing he indirectly serves his country during the national emergency. 
For him voluntarily to pay over to the lawyer called to service a larger portion of the 
fees realized than the service rendered and responsibility assumed by the latter would 
warrant does not, in our opinion, violate Canon 34. 


Extract from Joint Statement by the Committees on Professional Ethics of the Asso- 
ciation of the Bar of the City of New York, the Bar Associations of Brook- 
lyn, and of Bronx, Kings, Queens and Richmond Counties, New 
York, and of the New York State Bar Association. 


1. A lawyer entering service may continue to be a member of an existing partner- 
ship, and if his name is a part of the partnership name it may be continued, and the 
lawyer may share in fees not only from pending business but also from new business. 
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2. A lawyer entering service may enter into a new partnership, in which his 
name may or may not be included, to carry on his and the other partnership business. 


3. A firm may establish or continue an arrangement for sharing fees, with respect 
to new matters as well as old, with a lawyer on its staff who enters service. 


4. The practice of a lawyer entering service may be continued by a lawyer or 
lawyers designated by him, whether or not from a panel of lawyers created by a Bar 
association for such purpose, provided the client in each case consents thereto. The 

actice of the lawyer entering service may pony be conducted in the name of the 
awyer to whom the work is turned over. Provided there is no violation of law or 
rules of court (see, for example, F.R.C.P. Rule 11; N.Y. Penal Law, sec. 277; N.Y. 
Judiciary Law, sec. 479), the practice of the lawyer entering service may also properly 
be conducted: 

(a) In the name of the lawyer to whom the work is turned over, with addi- 
tional language on pleadings and papers to indicate that he is acting in place of 
the lawyer in service; or 

(b) In the name of the lawyer who has entered service, excepting litigated 
matters. 

Where there is no division of work or responsibility as between the two lawyers, 
if a portion of the fee will be paid to the lawyer who has gone into service, the client 
should be informed, since this fact ~~ conceivably affect the client’s decision to 
permit his work to be handled in the foregoing manner. 


5. A lawyer entering service may send an announcement to his clients or to 
others where warranted by personal relations, stating that his practice will be con- 
tinued in his absence by the firm of which he has been a member or by a new firm of 
which he is a member, or by a specified lawyer or lawyers. 

All of the foregoing assumes, of course, that there will be a compliance with any 
applicable statutes or regulations of the service that may impose restrictions upon 
— entering government service as regards their practice of law; also that the 


professional ethics of the situation will be observed as — the handling of legal 
matters in which the government may be directly or indirectly interested (see, for 
example, vol. 40, Opinions of the Attorney-General of the United States, opinions 
Nos. 47 and 48, rendered April 27, 1942, and April 23, 1942). 

N. Y. Penal Law section 277 reads in part: 

“If an attorney knowingly permits any person, not being his general law 
partner or a clerk in his office, to sue out any process or to prosecute or defend 
any action in his name, except as authorized by this section [the exceptions are 
not pertinent], such attorney, and every person who shall so use his name, is 
guilty of a misdemeanor.” 

N. Y. Judiciary Law section 479 reads: 

“Action against attorney for lending his name in suits and against person 
using name. 

“If an attorney knowingly permits a person not being his general law 
partner, or a clerk in his office, to sue out a mandate, or to prosecute or defend 
an action in his name, he, and the person who so uses his name, each forfeits to 
the party against whom the mandate has been sued out, or the action prosecuted 
or defended the sum of fifty dollars, to be recovered in an action." 


Second Paragraph of Rule 3 of the Rules of Professional Conduct of the 
State Bar of California 
Nothing in this nor in the foregoing rule numbered 2 shall be deemed to prevent 
a member of the State Bar, who has entered or is about to enter any branch of the 
Armed Forces of the Nation, hereinafter referred to as the ‘‘service member,"’ from 
making an arrangement with another member or members of the State Bar to handle 
the business of the regular clients of said service member during his service with the 
armed forces (such an arrangement may provide for a division between the parties 
of the fees received by the non-service member from the clients of the service member), 
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and advising his clients thereof, nor, upon his discharge from said armed service, 
from notifying his regular clients thereof, providing that said notices to said clients 
are so worded as not to contain any advertisement of his personal exploits and are in 
substantially the following form: 
“I am pleased to announce that I am entering the 
I have arranged with to handle the business of 
such of my regular clients as are agreeable thereto. 
¢ service member may state if he desires: ‘Mr. Blank has my entire con- 
fidence, and I believe can handle your affairs during my absence.’ 
The service member may also, if he wishes, state concisely the experience of 
such non-service member of the Bar in any particular line of practice.) 
I trust that at the conclusion of the present war our former pleasant relations 
may be resumed. 


“I am happy to announce that on 
(honorably) discharged from 
(or am about to resume) the practice of law (office number of firm or other mem- 
bers of the Bar with whom the ex-service member expects to be associated). (If 
desired, the letter may state: ‘I expect to (engage) or specialize in the following 
lines of practice.") 
Yours truly."’ 


Form of Letter Approved by the General Council of the Bar in England. 
Dear Sir, 


is now absent on whole-time war service and 
unable to attend to his practice. I am directed on his behalf to invite your atten- 
tion to the enclosed Notice, which has been approved by the General Council 
of the Bar and authorized for circulation to the clients of serving barristers. 
f - address 
. of 


has been good enough to say that 


he is willing to accept a Brief or Instructions endorsed with his name and the 
words ‘In the absence of. on war service.” 
May I at the same time draw your attention to the words underlined in 
paragraph 2 of the enclosed Notice. 
Yours, etc. 


Notice to Clients Approved by the General Council 


GENERAL COUNCIL OF THE BAR 
BARRISTERS ON WAR SERVICE 


Notice To CLIENTs } 

With the object of ing so far as possible the practice of every barrister 
who is unable to attend to it owing to service in H. M. Forces or other whole- 
time public service in connection with the war, the General Council of the Bar 
has approved of this Notice for circulation to the professional clients of serving 
barristers. 

1. So far as it is reasonably practicable it will be the duty of barristers still 
in practice during the war to do work for barristers on whole-time war service 
when requested to do so. This will be irrespective of any question of seniority, 
providing that a King’s counsel may not do work for a junior counsel nor a 
junior counsel for a King’s counsel. 

2. In cases in which a solicitor following his usual practice would probably 
have employed a serving barrister, the solicitor is invited in the endorsement of 
the Brief or Instructions to add to the name of the barrister whom be selects to do the 
work the words “‘in the absence of (A.B.) on war service.” 

3. Without in any way limiting the operation of paragraph 2 as to choice 
of counsel by a solicitor, it is permissible for a serving barrister to notify his 
professional clients of the name of any barrister who has informed him of his 
willingness to accept Briefs or Instructions endorsed as set out in paragraph 2. 
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4. The Law Society has seen and approved this Notice. 


Facts of Possible Interest, Including Those Reported in Communications Received 
by the War Readjustment Committee from State and Local Bar Associations 

1. In England, the General Council of the Bar adopted by resolution a form of 

notice and a form of circular letter as the only authorized forms to be sent out to 
ofessional clients on behalf of practicing Barristers absent in whole-time war serv- 

ice. All Barristers were informed that copies of the printed notices and letters could 
be obtained free of charge. The form of letter and the form of notice are contained in 
the extracts. 

2. In the December 12, 1942 issue of the Saturday Evening Post an article by 
Maxine Davis, entitled ‘‘Doctor Shortage,"’ said, among other things: 


“The British ‘protection of practice’ scheme is intelligent, wise and simple, 
and we would do well to adopt it here. When the English - ed goes to war, he 
leaves his records and his patients with one or several of his colleagues. They 
agree to bank half the fees they receive for treating the warrior doctor's patients 
and to turn the funds over to him or his heirs. The doctor who stays at home also 
a that after the war he will not serve any of the patients he has cared for in 
the absence of the warrior doctors for a period of one year. Thus the doctor who 
has been away has twelve months to reinstate himself with his former patients." 


3. In Beaver County, Pennsylvania, the local clerkship requirement of one year 
following the passing of the State Bar examination is waived in the case of a law 
student who is unable to serve this period because of induction. 

4. In Harvey County, Kansas, a meeting is held for each lawyer departing for 
service, and from the same County it is reported that: 


“Will say in the middle west we had no complaints last war by any of our 
members returning, our ldcal bar selecting them to run for office and as a bar 
supporting them regardless of politics." 

5. In Hudson, Lehigh and Cameron Counties, Pennsylvania, and in Will County, 
Illinois, various arrangements have been made for all or part of the fees of masters or 
of — ad litem to be paid to or used for the benefit of lawyers in the services. 
In Will County, Illinois, where the guardian ad litem fees are turned over, the rule 


had been for such appointments to go to members of the Bar who had practiced for 
five years or less, most of whom are now in the service. 

6. It was reported in the New York Herald Tribune for February 5, 1943 that 
Police Judge Untermann in Newark, New Jersey, had begun an experiment in hold- 
ing a special night court for war workers, and had announced that the success of the 
experiment merited its adoption in all the police courts of that city. Judge Untermann 
had observed that a number of defendants in minor matters were wane the identi- 


fication badges of war workers and he had decided that, with a view of preventing 
interruptions in war work, he would hold special court to try such cases. Under his 
plan first arraignment is held in the regular court, but hearings are held at night in 
the special court. 

7. Many letters indicated the number of lawyers from the particular locality now 
in the service or doing full time war work. In Weld County, Colorado, seven out of 
twenty-five or thirty lawyers are in the services; in Cayuga County, New York, 
twelve out of fifty-five are in the services; and in New ord, Massachusetts, 
twenty out of ninety-five are in the services. In several of the large New York City law 
firms between thirty and fifty percent of the partners and associates at the time the 
emergency developed are now in the services or doing full time war work. 

’ 8. A number of letters commented on the attitude of Draft Boards toward defer- 
ments for lawyers who had pending matters of importance which it seemed best for 
them to complete, and the impression created by the letters is that although the Bar 
Associations seem to have made few, if any, requests of a general nature regardin 
deferments for lawyers, individual cases have been treated by the Draft Boards wit 
fairness and understanding. 
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9. A number of letters report that the 
preferences to pending cases where 


prancing 


involved. 
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judges have instituted the practice of 
awyets about to enter the services are 
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Conducted by 


GROVER PIERPONT 
of the 18th Judicial District 

















As we sit around our own firesides, or on 
our screened-in porches, I wonder if we can 
visualize our members of the bar who are 
crouching in fox holes, or crawling in water 
while the mosquitoes and other insects play 
hide-and-seek and dig all over them. 

* 

Then again I wonder if you have read the 
following recently, or in fact if you ever remem- 
ber reading it. It's found in ONE Ks. 577, 
Armstrong v. Wyandotte Bridge Company. 
Quote: “Minors cannot be brought into court 
without being duly served. They CANNOT 
appear bv attorney, or WAIVE SERVICE, but 
must be served, have a guardian appointed, and 
defend by him.” 

* 


Then while we are back in the early days I 
wonder what you may know about the McCahon 
reports. So much for the memory test. 

* 

A checkup of the last legislature shows 
twenty lawyers, a majority as it happened, in 
the Senate and twenty-three lawyers in the 
House. Would it be necessary with so many 
officers of the court in the legislature for the 
heads of the courts to maintain a lobby to 
secure passage of legislation which would not 
be of immediate benefit to any judge in office? 
Your answer is as good as anybody's. If the 
information is correct, all that array of lawyers 
did not so much as take the trouble to get bills 
affecting the judiciary out of committee, at least 
in some instances. It would seem that the 
legislative bodies should have had an opportu- 
nity to vote one way or the other. 


* 


Now please do not take this as a criticism 


of the legislature. Goodness knows it's the 
easiest thing in the world to criticize the other 
fellow. We have come to expect the legislature 
to put off “must bills” to the last dog-watch, 
even though it is known at the opening session 
that under the law certain bills must be passed. 
So when everything is put off, and off and off, 
and the salary having run out early and the 
voting of postage for hotel expenses having 
become so heavy that the home folks are 
inclined to inquire into such actions, it is to be 
expected that the “must bills” will be lumped 
through and that they will drag a few others 
with them, and that a lot of bills will just die 
a “still” death or else be sluffed off in the 
rapidly closing out and up mechanism, to 
become faint memories of the things legislators 
really wanted to do but didn’t have time to do. 
* 

Someday Kansas will pay its legislators a 
living pay and they won't have to depend on 
stamps and mileage. “Some Day!” 

* 

Now that the legislature is history, what 
about the lawyers and the war. Is war pro- 
ducing fatalism and fatalistic ideas? One man 
writes back something like this: “Well, my 
‘buddies’ have gone over now so I guess it's 
about my turn.” Lots of the boys have taken 
that position. 

* 


Yet with it all there is a fine attitude towards 
matters. At intervals I have been writing the 
Wichita lawyers and I think nothing better 
could be published than excerpts from some of 
their letters. So here they are: 

Major Paul White, McClellan Field: “Frankly, 
have been completely covered up with the big- 
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gest job of my whole lifetime which occupies 
all my working hours and energy from early in 
the morning until far into the night.” 

Milton Zacharias, Ellington Field: “I enjoy 
the work and am utterly convinced that the 
bombardier will play an important role in decid- 
ing this conflict. We use the famous secret 
Norden bombsight which is indeed a marvelous 
instrument.” 

Lt. Walter J. Esco, Somewhere in Africa: “I 
am not completely separated from the legal pro- 
fession. It gives one a real sense of pride to 
know that even in war a United States citizen is 
still entitled to his day in court—a right I 
have really learned to appreciate.” 

Lt. Col. George Stallwitz, Omaha: “You can 
move rather rapidly at times. I recently spent 
thirty days in Washington.” 

Capt. Donald I. Mitchell, Wright Field: “I 
think you would be doing each of us a very 
worthwhile service if you could circulate to us 
the addresses of the lawyers in service.” He 
wants to write to other lawyers in the service 
and suggests that lawyers write to each other. 

Major John E. Walker, Ft. Sill: “I had no 
idea there were so many of the home town boys 
in uniform. It gave me a thrill ta know that 
someone is interested enough to contact the 
boys. If you could watch the drill on the field 
as we do, you would have no doubt as to the 
final outcome. It makes one appreciate the term 
‘American’ to see the fellows dig in.” 

Lt. Enos E. Hook, Somewhere in Africa: 
“Say to my friends if they will even copy down 
the local news headlines it will be welcomed by 
me as a letter. I get no news of any kind. My 
brother officers call me ‘Elkbadi’ which means 
‘The Judge.’ I asked for action and got it 
quick.” 

Major Paul W. Schmidt, Somewhere in 
Alaska: ‘‘Military justice differs from the prac- 
tice in civil courts in that an automatic appeal 
is provided for the accused. A stenographer is 
a ‘rara avis’ in these parts. One is lucky if a 
reasonably accurate typist is available. This 
situation results in brevity and the pleadings in 
your court probably would improve if the law- 
yers had to write out their copy in longhand 
before typing.” 

Lt. Col. Sid Foulston, Camp Atterbury: 
“Everything goes well. Remember me to the 
fellows.” 


Lt. Everett S. Higgins, Somewhere in Aus- 
tralia: “For a happier and brighter New Year.” 


You will recognize among these lawyers at 
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least three who have helped entertain you on 
the “Big Night” of the state bar meeting in 
Wichita in recent years. Sweet hours of the past 
are memory’s most priceless jewels. 


* 


“He who does only what the law requires 
has not yet rendered a service to his commu- 
nity.” Doubtless the author of this had in mind 
old Biblical tithing and New Testament giving. 
You know the Bible rule that a tithe, a tenth, 
is merely paying a debt but giving above and 
beyond that is bringing an offering. Like a 
regular attendant at Bible class said to the 
president: “When you ask for a collection | 
push in a dime but when you take up an 
offering I always chuck in at least a quarter.” 


* 


advisory boards, helping those who are called 
to service, some working in defense plants, 
some on bond drives, some in Red Cross, some 
on Prisoners’ Aid, U.S.O., National War Fund, 
in many and various ways, all in addition to 
those who have gone into the armed service. 
Law schools are being depleted, both by loss of 
students and faculty. Never have lawyers failed 
in service where there was a real need. Like- 
wise, those who stay at home and serve their 
clients are helping, for the home front must not 
break down. I have an idea that if the lawyers 
were all taken out of the practice we would soon 
have a sorry situation indeed, with chaos and 
governmental destruction following very quickly. 


* 


During a visit to Cleveland, Ohio, last 
November I clipped from a paper an editorial 
concerning a judge seeking to be and who was 
re-elected. Here are excerpts: “Observe the 
places he frequents, the people whose company 
he has sought out. E———— has never been a 
courageous man. He has habitually ducked the 
hard ones. He has never been an energetic 
man. It takes him a painfully long time to get 
going in a case. He has been a pretty lazy 
judge.” Yes, E———— got most of the votes on 
election day. Incidentally the paper mentioned 
that he certainly had a way about him when it 
came to shaking hands. 
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duties of A of Lyon County. 
George ‘Alaod sovioas™ Podon gy Attorney, 
has gone into the armed forces and is now 
stationed at Miami Beach, Florida. Good 
luck to both the boys! 

Lennie Uhl of Smith Center died around 
February 15 —I did not make a note of 
the exact date. 


M. H. Edmunson of Fredonia died 
March 1, 1943. I saw him not over 30 
days before and he seemed to be up and 
at ‘em at that time—he was acting 
County Attorney, and generally a man 
about town. Tom Ham is looking 
after the estate for Mrs. . 

Lloyd Ruppenthal, Major J.A.Y.D., 
sa in hide sie me: 7 would be 

e to get the Bar integrated now so 
that the system will be working by the 
time a good many of us get home to 
resume our practice.” 

Hudson and Gene Stanley 
attended the National Meeting in Chicago 
of the House of Delegates of the Ameri- 
can Bar Association. The meeting was 


marine vessel were benefited by Doug's 
skillful navigation. As for Gene, I under- 
stand he had some very potent things to 
say on the floor of the convention in 
opposition to Hitler's new order. I, for 
one, think Kansas is lucky to have two 
such able men on the American Bar Board. 
They both accomplish good things for the 
Bar of Kansas, al they are accom- 
plished and maintained from different 
directions, and have different purposes, 
and they do represent the two schools of 
thought in our Bar. 

Judge Ressler of Pittsburg was shown 
home movies the other evening by the 
defense to prove the claimant in a com- 
pensation suit was and is able to be about 
and doing garden work when he was 
claimed to be ailing. 

John Morse of Mound City is in the 
service, big his job as County Attor- 
ney. Judge Harry Fisher appointed Har. 
Blues of Cemien to me soy 4 

Among a lot of letters I have received, 
one particularly, from my old friend 
Judge J. C. .oqr of Russell, inter- 
ests me. Mr. Ruppenthal gives it as his 
opinion that a one-day Bar meeting does 
not justify the and trouble of 
attending. Those to whom I have talked, 
and they are, incidentally, many, seem to 
be of the same opinion and think the 
convention should be for two days or not 
at all. As far as I know now, it will be 
for two days, and the program should 
appear in this issue of the Journal. 

Judge Ruppenthal reports to me he has 

very working up income tax 
returns. Small offices have reported rather 
large and profitable incomes from taking 
care of income tax matters. I wonder if 


the Bar is watching this type of office 
practice. 








388 


Paul Aylward of Ellsworth has moved 
his family to Topeka. Recently the family 
group picture was in the Topeka State 
Journal. 1 didn’t realize it — I have always 
any 2 of apt of the boys of the 
Bar, in the i , the daughter 
is lar doom ter Gidiiee. ‘Peal will be 2 
grandfather before he knows it. 

Oliver Rhinehart of Paola has “busted’’ 
out in a navy uniform. It seems that the 
navy knows how to train these Midwestern 
boys who know little about salt water. 
They send them down to where it is really 
dry — Arizona. Good luck, Oliver! I hope 
you get aboard ship. 

Wayne McCaslin has just returned home 
after a round of clinics in oot ye 
ho fixed him up in order 
in ro made the job Sauacagt. 

I saw Dick MaclIntire in Berghoff's fancy 
beer and dining hall the other night in 
Chicago. Dick, like all boys from Kansas, 
was eating double dogs on rye bread 
and drinking cokes. 

S ing of Chi , my house had a 
anata dea" Western representa- 
tives on a convention. The better part of 
three days was spent discussing law books 
and lawyers. we got around to law 
business, I had just one L of a lot to say. 
One thing I doted on, and that is the law 
business and its results in the offices. I 
still think the lawyers should devote some 
attention to public relations. I think the 
lawyers kick the ball around and eventu- 
ally lose a lot of office practice by indiffer- 
ence. I still have some hopes of selling 
the law book fraternity on a national plan 
of some kind which in turn may eventu- 
ally help the profession with regard to 

lic relations. 

Perry Osurly left Belleville to go down 
with Bob Lemon at Pittsburg, but he 
recently left Bob and is now with Keller, 
Malcolm, and Burnett. 

Harry T. Dedrick died at Wichita Janu- 
ary 8. He was one of the old timers, a 
real character, and a good friend of mine. 

Jim Price resigned both his at 
Washburn and the state job he held at 
Topeka. I understand he is now Dean of 


one of the ia schools. I don’t know 
whether it is Teachers College or the 
College of Jim will get along 


these in goed Sank, Sled 2 tet ann 
any capacity. Emporia can be proud of its 
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new citizen. In the same connection, I also 
hear Judge Harry K. Allen is going back 
to W: m as Dean and will. keep his 
office open down at the New England 
Building at the same time. A good many 
of the Washburn alumnae have expressed 
their entire satisfaction with this change. 
Johnny Eberhardt wants to start a sec- 
tion of the Bar Journal in the interests of 


service men. His idea is to up their 
interest in one another by publishing loca- 
tions and types of duty each one may be 


engaged in. This sort of thing will be of 
great interest and widely read amon 

the younger members. If you fellows wi 

cooperate on this, sending John any let- 
ters you receive from service men, he will 
greatly appreciate it. 

After spendin ee San eee 
sanaguation. 2 po Po be presumed I would 
have something to say —all of which can 
be said in one sentence: “The ‘no's’ have 
it.” Until the Bar says ing, or until 
I am directed by the Bar to say something, 
I will remain mute, which, in my own 
defense, is the normal or natural condition 
anyway. 

John Murray of Leavenworth was 
elected City Attorney of Leavenworth last 
fall— about the time he took over _ 
Kelsey's office, Jim having died last fall. 
John reports business good and the pros- 
pects even better for the future. 

Tim Bannon seemed to think it was 
springtime for sure. He was caught prom- 
cule up and down the fon god mg of 
Leavenworth without an overcoat one cold, 
blustery day. 

Lee Bond, who had been home sick last 
fall for a period of several months, is now 
out again and going full blast. This is 
good to see. 

Armine Wairkirch of the Wichita OPA 
office and Howard Jones of Topeka were 
in Kansas City somewhere around April 
first and called me. Nice to hear from the 
boys notwithstanding Armine wanted a 
favor. 

Claude and Mrs. Chalfant from Hutch- 
inson came in to visit Kansas City over 
the weekend of March 28. Claude didn’t 
quite know what the plans were but 
seemed about the whole arrange- 
ment. I didn’t see him, much to my regret. 

I met Ed Brabets of Hutchinson in 
Kansas City April 2. Ed said he had 











spent some little time in St. 
home he wanted to check wu 
City, Missouri, and was doing so w 
saw him. 
Glenn Morris of Topeka i 
ing a case with Lew 
District Court. 


City 


and away he went. 
was a hitchhiker. 


Topeka. He is still at 

Oregon. Jim says it is a great 

and that he would enjoy it were it 

the fact that an old Coop Publishing 
y man is in his 


being tarred with the same stick. 
Wilbur Jones of Wichita is in the hos- 
| having a leg ed. It seems he 
a bad knee. We at one time 
him “Deacon,” and it may be that Wilbu 
used the knee too much, I don’t 
‘chi 


. . 


Chet Stevens of Independence has had 
an ugly time in the hospital and has been 
out of the office a couple of months. He 
had a very unpleasant experience with the 
M.D.'s and a rather dangerous operation. 
He is now out and apparently restored. 

E. J. Lambert, an old timer in Independ- 
ence, left some thirty years ago to practice 
elsewhere. He has now gone to re- 
enter itce in his home town. Must be 

ing attractive about In dence. 
Frank Boys who left the place way back 
to practice in Ness City has gotten back 

at Independence and is going strong. 
¢ is City Attorney and has several other 
clients. 

Tom Crossen, a newcomer to Independ- 
ence, is over at the County Attorney's 
office helping Wallace ter run the 
office, while Ross Borders is still Probate 
Judge. 

Jay Scovel was back for a few days. Jay 
is in the Navy Intelligence — whatever 
that is. He didn’t say. boys were glad 
to see him. 

Harold Medill left the Corporation 
Commission to take a place with Sinclair 
down in In dence. I went in to sell 
Harold some law books, I hoped, but, like 
most well-laid plans, they went sour. He, 
in turn, helped sell me a dog — 
dog I ever saw. Before I 
City with the dog he was drivi 
with me running behind, all 
seemed to be all right with 
Lawrence, is resigni 


Allen's office at . is goin 
with Payne Ratner of Wichita, and J 
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Riling took over for the County Attorney 
at Lawrence. 

Joe Ralston has gone to Bartlesville as 
one of the Cities Service lawyers, having 


Ssalfioce, his judgeship in favor of Jay 
the new appointee. This is some- 
thing new for both boys. Knowing them 
as I do, I know both will make good in 
their respective places. 

Sellica Warren, a substitute lawyer for 
the Warren Mortgage Company of Em- 
poria — I mean he acted as a lawyer when 
another could not be had — served a term 
in the senate and then left Emporia, 
resigning from the company, to an 
executive position with T.W.A. Sellica 
always was interested in air transportation. 

ex Hotchkiss of Lyndon, besides 
running a law office and being State Sen- 
ator, is remodeling a house. I did not 
yd whether this was one of — 
vi ies in the line of his 
eee Gillian, de Chater & ous ts 
residence. 

Howard Jones, the Rent Control man 
for O.P.A. in the Topeka-Lawrence dis- 
trict, was in Ju Hopkins’ court Mon- 


dge 
day, April 11. Looks Judge Hopkins 
i the 


will see a lot of the O.P.A.’ers in 
future. 

All of the Salina boys seem to be 
has brought a many army flyers into 
the se Se home dole talk about 
“wing command,” “wing flights,” “tail 
flights,” “bombardiers, 4 ay ~ P and 
“gunners.” They told me a lot of things 
before I got out of the offices there. 

Bill Litowich and La Rue Royce are 
ee 5 et ot ame 

Both expect to do their part to 

e the meeting a success, and inciden- 

tally were glad to hear it was a two-day 
affair. 

I met Judge Spencer and Glenn Flower 
at Russell one night. Judge Spencer said 
Russell is picking up in the matter of 
court work. One case he has been hearing 
for a matter of ten days. I missed Judge 
Ruppenthal and Glen Banker, but figured 
they would not be slighted inasmuch as I 
was in a hurry. 

Kenny Hodge and Evart Mills, both of 
McPherson, are making plans to get into 
the Navy. 

Herb Diets of Great Bend went and got 
himself all married the 14th of March. I 
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and see w 
is local Bar Presi 
the decision. 

I saw Clyde Allphin 
I haven't seen him in a coon’s age. 
never comes around much any more. It 
was nice to see him. 

Ted Kelly of Great Bend got tired of 
trying to hire a steno so pressed the Mrs. 
into service. She acted as she 
liked it. Still, I don’t know — it looks to 
me like punching a typewriter is an all- 
day _— 

U. S. Weary of Junction City has just 
completed a three weeks trip up the Pacific 
Coast on a probate matter. 
to look up witnesses and heirs. He says 
all the Coast looks like the war effort was 
first and foremost in everyone's mind. 
Must have been a nice trip from what I 
hear about it. 

Pleator Platt, also of Junction, says he is 
busy nights until 11 o'clock. Business must 
be in Junction City. 

Howard is running the County 
Attorney's office while Jim Coleman is 
Probate Judge. 

Homer Gooing of Eureka is moving 
over with Howard Fleeson of Wichita. 
Carl Chase is going into Homer's Eureka 
office. I understand Carl will buy out the 
office. This means Homer is going to 
Wichita for keeps. I hope move 
proves advantageous for all concerned. 

Tom Forbes says all is well and the 
et ee a en 
and to prove it, Id t a couple 
of yearling steers to put in Tom's back- 
yard, and the is both boys intend to 
eat on the rather than on a ration 
coupon. 

I saw George Stanley of Arkansas City 
going up the main street in — 
recently. George had his brief case along, 
all of which made we think George had 
business on hand. 
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What is a “Bottle”? 


More Particularly 
—what is a “standard” milk bottle? 


Does a Dairy or Milk Company, which delivers 
milk in paper boxes about 6) inches high and 
414 inches wide with a gable top, comply with 
a local ordinance requiring that milk or milk 
products, when sold in quantities of less than 
one gallon, be delivered in standard milk bottles? 


A elient 
may ask you this question 


Where will you find an authoritative answer? 


An Appellate Court has recently handed down 
a very enlightening definition which can be 
found in ONE MINUTE through 


Words and Phrases 


— Permanent Edition — 
Ask for sample pages of this marvelous search-work 


WEST PUBLISHING CO. SAINT PAUL, MINN. 














Plant a Victory-Garden in Your Back Yard 


There's Victory in Vitamins-- * 
Save Vitamins With = * 


GAS COOKING: 


More Victory Gardens will be 
planted this year than ever be- 
-* fore. This is an important part 


of the war effort because of food 
rationing and scarcity of food. 
R is also important to retain 


’ those vitamins and minerals in 
, your food after you grow them. 
Through proper cooking meth- 


ods with GAS you can save 
those food values so essential to 
good health.. Call our office for 
the latest vitamin and mineral 


information and how to save 
~ these nutritious elements through 
bh proper cooking with Gas. 


Buy Bonds for Victory! 


inane THE GAS SERVICE CO. 








* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
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rhere is no BLACKOUT 07 tegat_Rignts 


DO YOU REMEMBER THE LATIN PHRASE 
“ubi jus thi remedium”? 








WHERE THERE Is A RIGHT, THERE IS A 
REMEDY — a maxim as old as the law itself 
—might be symbolic of all our liberties. 


N attorney’s whole scope of professional activities might 
be embraced within the limits of defining, enforcing, 
and preventing encroachment on these liberties. 


In America there is no blackout of these rights. Your right 
to offer your assistance, your clients’ right to accept, remain, 
thank God, the safest guaranty of democracy. 


AMERICAN JURISPRUDENCE has helped many lawyers inter- 
ested in a search for specific rights and remedies. It embraces 
a survey of the entire field of the law. As it has helped 
others, so will it help you. 


The Lawyers Co-operative Publishing Co. 
ROCHESTER, NEW YORK 


Bancroft -Whitney Company 
SAN FRANCISCO, CALIFORNIA 
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‘Dorit say [ didnt tell you!” 


AUL VON HINDENBURG 

was a professional soldier 

ba emt ag a nine filha 

e upstart . 

hanger, Hitler, whom he yy 
accept as Chancellor. 

After the last war, the shrewd 
old Prussian put his finger on 
one prime reason for Germany’s 
defeat: “America’s brilliant war 
- had entered — — 

otism. . . . They under- 
a 

Now history is repeating itself for 
Hindenburg’s successor! America’s 
war again is ng out 

ay a 
ing production goals that seemed 
fantastic at first. 


power than 
his henchmen have — turning the 
machines that turn out every- 
thing from bullets to battleships. 

Behind the great bulk of this 
power are the electric companies 
under experienced business 
mana t — doing their job 
and delivering electric power in 
ever-increasing quantities! 

And back of it all, of course, is 
the American way of life at work 
—where free men are encouraged 
to invent, invest, produce, and 
everybody benefits. 


ly 
KANSAS 3 ELECTRIC COMPANY 


Llecrarity 1 Cheaper 


INVEST IN AMERICA!...BUY WAR BONDS AND STAMPS 
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THE TEST OF TIME 


In 1873, this firm was established by Frank Shepard 
on a foundation which has become stronger and 
stronger with the passing of time. 


It is a source of pride and gratification to us that 
there are numbered among the users of Shepard's 
Citations today the children and grandchildren of 
subscribers who purchased their first citation service 
from us seventy years ago. 


And for these new subscribers we will conscientious- 
ly strive to build the same confidence which has 
enabled us to retain through more than seven decades 
the faith and goodwill of our old subscribers. 


The long and honorable experience of this organi- 
zation is but one of the many reasons why it is able 
to meet the most exacting requirements of the legal 
profession. 


SHEPARD’S CITATIONS 
The Frank Shepard Company 
111 Eighth Avenue 
New York 


Copyright, 1943, by The Frank Shepard Company 
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Wichita’s Headquarters 


— For — 


MEMBERS OF BAR ASSOCIATION 
AND FRIENDS 


Features that Prove the Allis Was 
“Built for You to Enjoy” 


@ Kansas’ Tallest Building 

@ 350 Fire-Proof Rooms 

@ 11 Floors Air-Conditioned 
@ Ceiling Fans in Every Room 
@ Two-Channel Radio 

@ Circulating Ice Water 

@ Complete Electrical Outlets 
@ Showers Over All Baths 

@ Bed Reading Lamps 

@ Complete Banquet Facilities 
@ Beauty and Barber Shop 

@ Kit Kat Coffee Shop and Pup Lunch 





IT COSTS NO MORE TO STAY AT THE BEST 


a 





Barney L. Allis, President Frank L. Ripple, Manager 
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Mechanized attack 
on a telephone job 


Down into trenches opened by giant plows 
that cut clay or rocky ledges without halt, flow 
armored telephone cables. Their copper voice 
paths soon will reinforce the long distance lines 
carrying the flood of military and supply calls 
needed for this nation’s drive for victory. 


This newer, faster way of placing long <dis- 
tance cable helps us to serve our country now 
when every minute counts. . . helps in peace 
or war to give the nation .. . and you... the 
§ best telephone service to be had anywhere in 
the world. Southwestern Bell Telephone Co. 
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rome 329 hbe Latchstring Is Always Out! 


waits 
py ty FR tL le you 


* 300 Modern attractive * Geargaiems, Easy to find 
rooms 

* Air Conditioned Coffee ° nema moderate rates 
Shop and Dining Room 


* Complete Banquet and Ball 
bd and Th in R Facilities Roof 
Garage eatre oom 


an JAYHAWK nore. JAY HAWK TOPEKA 











Speaking of Teust5... 


One of the most important decisions your client will make 
concerns the choice of an Executor and Trustee. The Central 
Trust Company offers you and your client experienced serv- 
ice and full co-operation. Our complete facilities insure 
prompt, efficient, and economical service in all fiduciary 
duties. For individuals we serve as Executor, Administrator, 
Guardian, Conservator, Trustee or Agent. For Corporations 
we serve as Registrar and Transfer Agent of stocks and as 
Fiscal Agent in widely varying capacities. 


Invested Capital Over $700,000.00 
THE CENTRAL TRUST COMPANY 
Affiliated with The Central National Bank 


J. E. MERRIAM TOPEKA PERRY PITCHER 
President Trust Officer 











For Every Comfort... . 


HOTEL KANSAN 


FIRST IN FOOD—SERVICE—HOSPITALITY 
Rate with Bath from $2.50 
TOPEKA, KANSAS R. E. MORAN, Mgr. 














